
8Dismissal Without Cause

Learning Outcomes
After completing this chapter, you will be able to:

• Define “wrongful dismissal.”
• Understand the criteria for assessing reasonable 

notice under the common law.
• Identify when an employee may have been 

constructively dismissed.
• Identify the types of damages that may be awarded 

to a wrongfully dismissed employee and the tax 
treatment of damages.

• Explain an employee’s common law duty to mitigate 
their damages after dismissal.

• Evaluate the reasonableness of separation packages.
• Outline the procedure relating to wrongful dismissal 

actions in Ontario Small Claims Court.
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Introduction
As discussed in Chapter 7, unless an employer is able to establish that an employee 
fundamentally breached an express or implied term of the employment contract, any 
dismissal must proceed on a without-cause basis. An employer does not need just 
cause to dismiss a non-unionized employee. An employer may dismiss such an employee 
as long as the employer provides notice of dismissal or payment in lieu of notice. There 
is no right of reinstatement for wrongful dismissal under the common law.

To determine what the notice period or payment in lieu of notice should be, an 
employee needs to look to three areas: the employment contract, the termination 
provisions in the Ontario Employment Standards Act, 2000,1 and the common law.

If the employment contract has an enforceable termination provision that sets out 
the employee’s entitlements in the case of dismissal without cause, the employer is 
required to provide those entitlements. (Note that the provision will only be enforce-
able if it at least matches the entitlements under the ESA.) However, if an employment 
contract lacks a provision that governs notice of termination or if such a provision is 
unenforceable, an employer has an implied duty to provide reasonable notice of ter-
mination or pay in lieu of reasonable notice under the common law. When the employ-
ment contract is oral, the employer also has an implied duty to provide the employee 
with reasonable notice. What is “reasonable” in a particular situation depends on the 
facts of the case, but courts have developed a number of factors to consider and 
weigh in determining the appropriate length of the notice period. The reasonable 
notice standard under the common law exists in addition to, and usually significantly 
exceeds, the minimum statutory standards for notice of termination and severance pay. 
(See Chapter 2 for a discussion of statutory termination and severance pay requirements.)

It should be noted that dismissal for economic reasons is not considered just cause, 
and reasonable notice of termination is required if an employee is permanently laid off 
for lack of work or other business reasons such as a restructuring or reorganization of 
the business. The only exception to an employer’s obligation to give reasonable notice 
of termination in the absence of just cause under the common law is frustration of 
contract, which is discussed in Chapter 7.

How Much Notice Is Reasonable for 
Wrongful Dismissal?
The following discussion relates to dismissals without cause where the employment 
contract does not contain an enforceable termination provision. In these circumstances, 
employers must comply with the common law requirement to provide reasonable 
notice or pay in lieu of reasonable notice. If an employer fails to do so, the dismissal is 
wrongful and the terminated employee is entitled to damages based on the notice 
that should have been provided. Essentially, the damages should reflect the compen-
sation that would have been earned had the employer given the employee the required 
reasonable notice.

Reasonable notice under the common law is not the same as the statutory notice 
requirements established in the ESA. If an employee has been terminated without 

1 SO 2000, c 41 [ESA].
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cause, they are entitled to the minimum notice of termination or pay in lieu of notice in 
section 57 of the ESA and possibly severance pay if the employee meets the criteria 
in section 64. Payment of the minimum statutory entitlement does not relieve the 
employer of any further obligation to the dismissed employee. Remember that employ-
ers have an implied obligation under the common law to provide an employee with 
reasonable notice of termination unless the employer has just cause to terminate. What 
“reasonable” means under the common law is very different than the one week per 
year of service (to a maximum of eight weeks) to which the employee is legally entitled 
under the ESA. Each employment situation must be assessed on its own based primarily 
on the factors established in the leading case of Bardal v The Globe and Mail Ltd:2

 1. length of service;

 2. character of employment;

 3. the employee’s age; and

 4. the availability of similar employment, given the employee’s experience, 
training, and qualifications.

The principle is that the employee should be compensated for any income that 
would have been earned had the employer given the required notice that the employ-
ment would be coming to an end at some future time, thereby giving the employee 
time to find a new position.

The volume of wrongful dismissal case law suggests that while the factors that 
need to be addressed may be clear, the end result in terms of what a court might 
award in any particular case is less easily predictable. The challenge lies in applying the 
factors and determining how they fit together in each individual case. The exercise has 
been described by courts as “an art not a science and courts should not micro-manage 
the reasonable decisions of employers.”3 Wrongful dismissal databases available 
through subscription resources such as Lexis-Nexis (Quicklaw; <https://www.lexisnexis 
.com/ca/legal>), Carswell’s Wrongful Dismissal Database Online (<http://www.wrongful  
 dismissaldatabase.com>), or Samfiru Tumarkin LLP’s severance calculator tool (<http://
www.severancepaycalculator.com>) are helpful but should be used with caution when 
advising clients, as they focus only on the readily quantified factors of age, length of 
service, and position. Other factors such as inducement will also affect the assessment 
of reasonable notice; these are discussed below.

Length of Service
Although Bardal lists a number of relevant considerations in determining the reason-
able notice period, many believe there is a one-month-per-year “rule of thumb” to 
which employees who are dismissed without just cause are generally entitled. How-
ever, in 1999 the Ontario Court of Appeal rejected this rule in Minott v O’Shanter 
Development Company Ltd,4 stating that it undermined the flexibility of the Bardal test 
by overemphasizing the length-of-service factor and minimizing the importance of the 
other factors. Moreover, case law demonstrates that employees who have been work-
ing for short periods often receive more than one month’s notice for each year of 

2 1960 CanLII 294 (Ont H Ct).

3 Duynstee v Sobeys Inc, 2013 ONSC 2050 at para 89.

4 1999 CanLII 3686 (Ont CA).
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service, while long-term employees frequently receive considerably less than that 
“standard.” This point was highlighted in Love v Acuity Investment Management Inc, 
which dealt with a senior vice-president (VP) who was dismissed after only two and a 
half years of service.

SHORT SERVICE—NOT NECESSARILY SHORT NOTICE
Love v Acuity Investment Management Inc, 2011 ONCA 130

Facts
Love, aged 50, had worked for two and a half years as a 
senior VP when he was terminated without cause. 
Unhappy with the separation package offered, he sued 
for wrongful dismissal, and at trial was awarded five 
months’ wrongful dismissal damages. Convinced that as 
a senior VP with a 2 percent equity share in the employer 
company he was entitled to more, he appealed this award.

Relevant Issue
Whether five months’ reasonable notice damages were 
adequate in these circumstances.

Decision
The Ontario Court of Appeal held for the employee and 
replaced the five months’ reasonable notice damages with 
nine months. In increasing the award, it noted that 
determining reasonable notice is very fact-specific and 
deference is generally given to trial judges’ decisions. How-
ever, in this case, the trial judge had given disproportionate 
weight to the length of service and insufficient weight to 
the senior nature of the employee’s position, his high level 
of compensation, and his 2 percent equity interest in the 
business. The trial court had also failed to consider the 
“availability of other employment” factor. Love’s high level 
of compensation, plus his equity interest, would make 
finding a comparable position more difficult.6

CASE 
IN 

POINT

5

Love demonstrates the point that employees with short service do not necessarily 
receive minimal damages where other factors weigh in favour of greater notice than 
might otherwise be awarded if length of service was the primary consideration. Length 
of service combined with age may also result in an increased award where an employee 
has spent most of their formal working life with a single employer.

Character of Employment
Historically, senior, managerial, and executive employees received longer notice periods 
than did other employees. This reflected the traditional view that it was more difficult 
for them to find jobs comparable to those from which they were dismissed. In fact, in 
the past it took exceptional circumstances for a lower-level employee to be awarded 
more than 12 months’ pay in lieu of notice, as seen in the case of Cronk v Canadian 
General Insurance Co, in which an award of 20 months’ notice for a clerical employee 
was reduced on appeal to 12 months.6 Similarly, there was an unofficial cap for senior or 
highly skilled employees of 24 months. More recently, however, courts have questioned 
these ceilings, as well as the emphasis given to the “character of employment” factor 

5 Rubin Thomlinson LLP, “Employees with Short Service: How Much Notice Is Appropriate?” Employers’ Alert 36 
(August 2011) 1, online: <http://www.rubinthomlinson.com/employers-alerts/documentsLovevAcuityInvestment 
ManagementIncEmployersAlertAugust2011_000.pdf> (offline as of October 2018).

6 1995 CanLII 814 (Ont CA).
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in determining reasonable notice damages. This is illustrated in the Ontario Court of 
Appeal decision in Di Tomaso v Crown Metal Packaging Canada LP.

CHARACTER OF EMPLOYMENT FACTOR NOT TO BE GIVEN 
DISPROPORTIONATE WEIGHT
Di Tomaso v Crown Metal Packaging Canada LP, 2011 ONCA 469

Facts
Di Tomaso, a 62-year-old mechanic with 33 years’ service 
at a metal packaging manufacturing plant, was termin-
ated as a result of a plant closure. Dissatisfied with the 
employer’s separation package offer, Di Tomaso sued 
the employer for 24 months’ common law damages for 
wrongful dismissal (that is, failure to provide reasonable 
notice of termination or pay in lieu). The employer coun-
tered that, among other things, Di Tomaso’s common 
law notice period should be 12 months because that was 
the recognized cap for non-managerial workers. The trial 
court rejected the employer’s argument and awarded Di 
Tomaso 22 months’ reasonable notice damages instead. 
The employer appealed this award.

Relevant Issue
Whether the plaintiff’s reasonable notice period should 
be capped at 12 months because he was a lower-level 
non-managerial worker.

Decision
In upholding the original award of 22 months, the 
Ontario Court of Appeal explicitly rejected the argument 
that, save in exceptional circumstances, a non-managerial 
employee’s damage awards should be capped at 12 
months. In its view, such a limit places disproportionate 
weight on what is only one of four Bardal factors. Refer-
ring to recent decisions from other appeal courts, the 
court went so far as to say that character of employment 
was a factor of declining relative importance. It cited the 
New Brunswick Court of Appeal in Medis Health and 
Pharmaceutical Services Inc v Bramble:7

The proposition that junior employees have an 
easier time finding suitable alternate employment 
is no longer, if it ever was, a matter of common 
knowledge. Indeed, it is an empirically challenged 
proposition that cannot be confirmed by resorting 
to sources of indisputable accuracy.

CASE 
IN 

POINT

7

A more recent Court of Appeal decision also confirms the declining importance of 
character of employment.8 In Larry Patterson v IBM Canada Limited, the court describes 
this factor as “fast becoming a vestige of a by-gone era. It is certainly difficult to 
defend on a principled basis.”9 Although the character of employment is still taken into 
consideration to a certain extent, at the very least it is now clear that there is no longer 
a cap of 12 months placed on reasonable notice damages for non-managerial employ-
ees. Ontario’s appellate court has also “lifted” the 24-month cap for senior employees, 
although awards above that level are still extremely rare. An example of exceptional 
circumstances might be where a long-service senior employee has remained with an 
employer after being given assurances that they would be employed until retirement.10

7 1999 CanLII 13124 (NBCA) at para 64.

8 Arnone v Best Theratronics Ltd, 2015 ONCA 63 at para 11.

9 2017 ONSC 1264 at para 20.

10 Karine Dion, “Cap or No Cap?” The Workplace Matters (19 February 2014), online: <http://www.theworkplace 
matters.ca/e/cap-or-no-cap.cfm> (offline as of October 2018).
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Age
Courts generally assume that the older an employee is when dismissed, the more 
difficult it will be for them to find comparable employment. As stated in the Supreme 
Court of Canada decision of McKinney v University of Guelph:

Barring specific skills, it is generally known that persons over 45 have more 
difficulty finding work than others. They do not have the flexibility of the young, 
a disadvantage often accentuated by the fact that the latter are frequently more 
recently training in the more modern skills.11

The court had taken judicial notice of the increasing difficulty in finding and maintaining 
employment as one grows older in Law v Canada.12 Accordingly, an employee who is 
dismissed when they are in their fifties, for example, will often receive a longer notice 
period than a similarly placed employee who is much younger at the time of dismissal.

Reasonable notice awards to older workers have also been affected by the end of 
mandatory retirement at age 65. For example, in Kotecha v Affinia Canada ULC,13 a 
70-year-old machine operator with 20 years of service was initially awarded 24.5 
months’ notice. The notice was later reduced to 18 months on appeal on the basis that 
there were no exceptional circumstances to justify the larger award. Nonetheless, this 
decision illustrates that being over 65 is no longer a barrier to receiving significant reason-
able notice damages. It also reflects the declining importance given to “character of 
employment” in determining the reasonable notice period, as Kotecha was a non-manag-
erial employee.14

Availability of Similar Employment
The final Bardal factor should be considered together with character of employment. 
The nature of the position from which the employee has been terminated needs to be 
identified in order to assess whether there are opportunities with other employers that 
would place the dismissed employee in a similar position. In both Love v Acuity (sum-
marized above) and Duynstee v Sobeys Inc,15 the court suggested that unique features 
of a position that make it more difficult to find similar employment suggest a longer 
notice period.

Case law on the effect of the economy on finding a similar position is conflicting. 
The case of Bohemier v Storwal International Inc, which was decided by the Ontario 
High Court in 1985, suggested that economic factors should be taken into considera-
tion and may allow for a reduced award when assessing reasonable notice.16 Justice 
Allen in Duynstee v Sobeys Inc stated that

While availability of employment influences the length of the notice period, it 
clearly would not be reasonable for it to be prolonged or extended indefinitely by 

11 [1990] 3 SCR 229 at 299.

12 Law v Canada (Minister of Employment and Immigration), [1999] 1 SCR 497, 1999 CanLII 675 at para 101.

13 2014 ONCA 411.

14 Kathryn Meehan, “Court of Appeal Reduces 24.5 Months’ Notice Granted to 70 Year Old Employee,” Hicks 
Morley Case in Point: Legal Developments in Human Resources Law (12 June 2014), online: <http://www 
.hicksmorleycaseinpoint.com/2014/06/12/oca-reduces-24-5-months-notice-granted-to-70-year-old-employee> 
(offline as of October 2018).

15 2013 ONSC 2050 at para 60.

16 1982 CanLII 1764 (Ont Sup Ct J).

238  EMPLOYMENT LAW FOR PARALEGALS

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.

http://www.canlii.org/en/ca/scc/doc/1990/1990canlii60/1990canlii60.html
http://www.canlii.org/en/ca/scc/doc/1999/1999canlii675/1999canlii675.html
http://www.canlii.org/en/on/onca/doc/2014/2014onca411/2014onca411.html
http://www.hicksmorleycaseinpoint.com/2014/06/12/oca-reduces-24-5-months-notice-granted-to-70-year-old-employee
http://www.hicksmorleycaseinpoint.com/2014/06/12/oca-reduces-24-5-months-notice-granted-to-70-year-old-employee
http://www.canlii.org/en/on/onsc/doc/2013/2013onsc2050/2013onsc2050.html
http://www.canlii.org/en/on/onsc/doc/1982/1982canlii1764/1982canlii1764.html


virtue of the fact that it took a long time to find a position or by the fact that no 
positions are available.17

More recently, the court in Summerfield v Staples Canada Inc referenced jurispru-
dence suggesting that economic factors such as a downturn in the economy or in a 
particular industry or sector of the economy that made it difficult to find another 
position may justify a longer notice period.18

Are an employer’s financial circumstances a relevant consideration in determining 
the period of reasonable notice to which a wrongfully dismissed employee is entitled? 
This was the issue to be determined by the Court of Appeal for Ontario in Michela v 
St Thomas of Villanova Catholic School.

FINANCIAL CONDITION OF EMPLOYER NOT A FACTOR IN 
ASSESSING NOTICE
Michela v St Thomas of Villanova Catholic School, 2015 ONCA 801

Facts
The respondent private school employed the three 
appellants as teachers on a series of one-year contracts: 
Gomes for 13 years, Michela for 11 years, and Carnovale 
for 8 years. Each of the appellants received a letter from 
the respondent dated May 31, 2013 informing them 
that their contracts would not be renewed because of 
declining enrollment for the upcoming academic year. 
Michela and Carnovale received a second termination 
letter dated June 27, 2013. Gomes received an email 
from the respondent on June 30, 2013 stating that a 
position would not be available. The appellants sued for 
wrongful dismissal. At a hearing by way of summary 
judgment, the judge took into account the financial pos-
ition of the school and the fact that the appellants 
should have been aware that the nature of working for 
a private school meant having less job security than they 
would have had at a large public school board. The 
appellants’ request for 12 months’ notice was reduced 
to 6 months. The appellants appealed.

Relevant Issue
Whether an employer’s financial circumstances are a 
relevant consideration in determining the period of 

reasonable notice to which a wrongfully dismissed 
employee is entitled.

Decision
The Court of Appeal held that the motion judge erred 
in considering an employer’s financial circumstances as 
part of the “character of the employment.” An employ-
er’s poor economic circumstances do not justify a 
reduction of the notice period to which an employee is 
otherwise entitled, having regard to the Bardal factors. 
While an employer’s financial situation may be the rea-
son for the dismissal, it is not relevant to determining 
the reasonable notice to which an employee is entitled 
nor a reduction in the notice period in bad times. Refer-
ring to the Bohemier decision, the court stated that

Bohemier does not hold, and this court has never 
held, that an employer’s financial difficulties 
justify a reduction in the notice period. It 
does no more than to hold that difficulty in 
securing replacement employment should not 
have the effect of increasing the notice period 
unreasonably.19

CASE 
IN 

POINT

19

17 Supra note 15 at para 60.

18 2016 ONSC 3656 at para 12. See also Toole v Northern Blizzard Resources Inc, 2017 ABQB 760 where damages 
were increased due to a slowdown in the economy.

19 Michela v St Thomas of Villanova Catholic School, 2015 ONCA 801 at para 20.
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It would appear, therefore, that economic circumstances in general may be taken 
into consideration to a certain extent when considering the availability of similar 
employment, although the employer’s economic circumstances will not play a role in 
the assessment of reasonable notice.

Secondary Factors
In addition to the primary factors listed in Bardal, there are several secondary factors 
that courts consider relevant in determining reasonable notice. Inducement occurs 
when an employee with otherwise secure, well-paying, and long-standing employ-
ment is enticed by another company to leave that employment. If the new employer 
later dismisses that employee without just cause, a court may require it to provide a 
longer notice period than would have been necessary without such an enticement, 
particularly when the new employment ends relatively quickly. In Wallace v United 
Grain Growers Ltd the Supreme Court of Canada ruled:

 a. that inducements are another factor added to the four well-known Bardal 
factors in assessing the reasonable notice period;

 b. that not all inducements will carry the same weight;

 c. the reason for the relevance of inducement is the expectation interest of 
the parties involved (in particular, the employee); and

 d. that representations of potential career advancement are important.20

It is important to note, however, that not all recruitment and negotiation that goes 
on between contracting parties in equal bargaining positions amounts to inducement 
in law.21 Any potential employer wanting to encourage acceptance of an offer of 
employment will attempt to “induce”—that is, to encourage or persuade the person 
to accept the offer. Where an employer initiates contact and actively pursues someone 
who is otherwise not seeking a new position, offers job security, and promises 
advancement and significant increases in responsibility and compensation, and the 
person accepts only to find themselves unemployed within a relatively short period of 
time, a court will likely increase damages.

An employee’s personal circumstances at the time of termination may also be taken 
into consideration when assessing reasonable notice. For example, the fact that an 
employee is pregnant at the time of dismissal is a “Bardal-type” factor that can be 
considered. Although an employee’s pregnancy should not be an overriding consider-
ation, the court in Ivens v Automodular Assemblies Inc22 found that being pregnant 
probably will affect an employee’s ability to find a new job and therefore should be 
considered. The court awarded the 27-year-old pregnant employee, who had two 
months of service with the employer as an assembler, eight weeks’ pay in lieu of 
notice. It felt that this was the appropriate reasonable notice period when the factor 
of her pregnancy was balanced with her type of work, probationary status, age, and 
length of service.

Other factors that may be taken into consideration include an employee’s poor health 
or disability, poor language skills, and the employer’s refusal, without justification, to 

20 1997 CanLII 332 (SCC) at paras 83-85.

21 Sollows v Albion Fisheries Ltd, 2017 BCSC 376 at para 46.

22 [2002] OJ No 3129 (QL) (Div Ct), rev’g [2000] OJ No 2579 (QL) (Sup Ct J).

inducement
occurs when an employee 

with otherwise secure, well-
paying, and long-standing 

employment is enticed 
by another company to 
leave that employment
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provide a letter of reference. Courts may also consider the time of year when the termin-
ation took place, to increase damages. In Fraser v Canerector Inc, a senior-level employee 
was let go in June, when it should have been

foreseeable that hiring decisions at his level might have needed to be delayed 
somewhat due to the summer months in order to account for vacation schedules of 
key decision-makers. While his term of service might normally suggest a relatively 
shorter period of notice, timing plays a bigger role where notice is short.23

The court determined that 4.5 months was a reasonable period of notice, which 
was an additional 1.5 months on top of the amount that would have been awarded 
based on the Bardal factors alone.

In Ostrow v Abacus Management Corporation Mergers and Acquisitions,24 the 
court confirmed another relevant factor: the existence of a non-competition clause in 
the employment contract. In that case, the court cited the non-competition clause as 
one of the factors it considered in awarding the plaintiff, who had been employed by 
the defendant for only nine months, reasonable notice damages of six months. 
Rejecting the employer’s argument that the non-compete provision should not be 
considered because it had not sought to enforce it, the court held that it was the fact 
that the plaintiff was led to believe that he was bound by the clause that made it rel-
evant in establishing the reasonable notice period.25

Constructive Dismissal
Constructive dismissal occurs under the common law when an employer unilaterally 
makes a fundamental change to the terms and conditions of the employment agree-
ment without providing reasonable notice. Generally speaking, this fundamental 
breach of contract by the employer entitles the employee to consider themselves as 
having been terminated and to claim damages from the employer for pay in lieu of 
reasonable notice.

In its landmark decision in Farber v Royal Trust Company,26 the Supreme Court of 
Canada stated that constructive dismissal depends on an objective comparison 
between the employee’s current job and the job that the employer offers, based on 
the facts known at the time that the employer makes the fundamental change. The 
test is an objective one: would a reasonable person in the employee’s position find the 
changes imposed by the employer unreasonable and unfair? Each case depends on its 
own particular facts.

The Supreme Court of Canada clarified the legal test for constructive dismissal in 
Potter v New Brunswick Legal Aid Services Commission, a case involving an employee 
placed on indefinite non-disciplinary suspension with pay.

23 2015 ONSC 2138 at para 35.

24 2014 BCSC 938.

25 Ibid at para 84.

26 [1997] 1 SCR 846, 145 DLR (4th) 1.

CHAPTER 8 DISMISSAL WITHOUT CAUSE  241

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.

http://www.canlii.org/en/on/onsc/doc/2015/2015onsc2138/2015onsc2138.html
http://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc938/2014bcsc938.html
http://www.canlii.org/en/ca/scc/doc/1997/1997canlii387/1997canlii387.html


SUPREME COURT OF CANADA REAFFIRMS TEST TO 
ESTABLISH CONSTRUCTIVE DISMISSAL
Potter v New Brunswick Legal Aid Services Commission, [2015] 1 SCR 500, 2015 SCC 10

Facts
Potter was appointed the executive director of New 
Brunswick Legal Aid in 2005 for a seven-year term. In 
the spring of 2009, Potter and the board of directors 
began to negotiate a buyout of his contract, which 
would have resulted in Potter’s resignation in exchange 
for a compensation package. In October 2009 Potter’s 
physician advised him to take time off for medical rea-
sons. The initial one-month leave was subsequently 
extended, first to January 4, 2010 and then to January 
18, 2010. The second extension was accompanied by 
a note in which Potter’s physician observed that he 
“needs to be reassessed before [going] back.” On Jan-
uary 11, 2010 Potter’s counsel received a letter from 
the board’s counsel indicating that Potter was not to 
return to work “until further notice,” thereby placing 
him on administrative suspension. His executive director 
duties were assigned to another individual within legal 
aid. Potter sued for constructive dismissal. The board 
took the position that he had resigned. Potter was 
unsuccessful at trial and on appeal.

Relevant Issue
Whether Potter was constructively dismissed.

Decision
Referring to the leading case of Farber v Royal Trust Com-
pany,27 the court reiterated that when an employer’s 

conduct shows an intention to no longer be bound by 
the employment contract, the employee has the choice 
of either accepting the contract or treating the conduct 
or changes as a repudiation of the contract by the 
employer and suing for wrongful dismissal.

The court outlined two independent branches of the 
test for constructive dismissal, either of which can result 
in a finding of constructive dismissal. The first branch 
requires a review of specific terms of the contract, and 
itself has two steps: (1) did the employer’s unilateral 
change, viewed objectively, constitute a breach of an 
express or implied term of the employment contract? 
If so, (2) would a reasonable person in the employee’s 
position consider the breach as substantially altering an 
essential term of the contract?

The second branch of the test for constructive dis-
missal consists of conduct that, when viewed in the 
light of all the circumstances, would lead a reasonable 
person to conclude that the employer no longer intended 
to be bound by the terms of the contract. The employee 
is not required to point to an actual specific substantial 
change in compensation, work assignments, or any 
other change that, on its own, constitutes a substantial 
breach. The focus is on whether a course of conduct 
pursued by the employer “evince[s] an intention no 
longer to be bound by the contract.”28 A course of con-
duct that does show such an intention amounts cumu-
latively to an actual breach.
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Constructive dismissal, therefore, can take two forms: (1) a single, unilateral act that 
breaches an essential term of the contract; or (2) a series of acts that, taken together, 
show that the employer no longer intended to be bound by the contract. In either 
case, there must be a causal link between the reason for the employee’s resignation 
and the conduct or behaviour of the employer that is alleged to have caused it.29

27 Ibid.

28 Potter v New Brunswick Legal Aid Services Commission, [2015] 1 SCR 500, 2015 SCC 10 at para 42.

29 Persaud v Telus Corporation, 2017 ONCA 479 at para 10.
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What Constitutes Constructive Dismissal?
Changes to Compensation Package
A minor change to an employee’s compensation package probably does not result in 
constructive dismissal. For example, a 5 percent reduction in the salaries of all employ-
ees because of difficult market conditions is unlikely to be sufficient. On the other 
hand, a 30 percent reduction in pay undoubtedly would amount to constructive dis-
missal. Changes between these two extremes would need to be examined by a court 
to determine whether, given all the circumstances, they constitute a fundamental 
breach of the employment contract. It is also worth bearing in mind that it is not just 
large changes but also the cumulative effect of several small changes that can result in 
a finding of constructive dismissal.30

One decision of particular note in this area is Russo v Kerr, where the court confirmed 
that constructively dismissed employees do not have to resign to sue for damages.

COURT CONFIRMS OPTION OF STAYING AND SUING
Russo v Kerr, 2010 ONSC 6053

Facts
Kerr Bros was a candy manufacturer that instituted an 
across-the-board wage decrease due to ongoing finan-
cial losses. One employee who was particularly affected 
by the change was Russo, a warehouse manager with 
37 years’ service, whose total annual compensation 
package (including bonus and pension) fell from about 
$114,000 to $60,000. Russo made it clear that he did 
not accept this change and decided to sue his employer 
for constructive dismissal—while continuing to perform 
his job. Kerr Bros admitted that the change in compen-
sation constituted constructive dismissal but, relying on 
existing case law, argued that by staying to work at the 
new, reduced compensation level, Russo had condoned 
(agreed to) those changes.

Relevant Issue
Whether an employee can sue their employer for con-
structive dismissal while continuing to work under the 
new terms of employment.

Decision
The court held for the employee, stating that once an 
employee makes it clear that they do not agree to the 
changed terms, which Russo did, they are entitled to con-
tinue in employment to mitigate their damages. Where 
the employer allows the employee to stay, knowing that 
they have not accepted the change, it is liable for the 
difference between the old and new terms throughout 
the reasonable notice period, which in this case the court 
found to be 22 months. However, an employee who stays 
beyond the reasonable notice period is deemed to have 
accepted the new terms from that point on.31

The court in Russo v Kerr confirmed that where an 
employer wants to make a fundamental, unilateral change 
to an employee’s terms of employment, the proper 
approach is to give the employee reasonable working 
notice that the current contract will end and “offer” a 
new contract (with the changed terms) as of the end 
of the reasonable notice period. If the employee rejects 
the new contract, they may leave but will not be owed 
constructive dismissal damages (only ESA severance 
pay, as applicable).32
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30 Bongarde Media Co, “Layoffs & Restructuring: Beware of ‘Constructive Dismissal’ Risks,” HR Compliance Insider: 
Your Plain Language Guide to Hiring, Firing, Human Rights, Payroll & Privacy 5:4 (April 2009) 2.

31 T Mitchell, “Ask an Expert: Constructive Dismissal—Changing Reluctant Employee’s Job Duties,” Canadian 
Employment Law Today (15 June 2011).

32 Catherine Coulter, “Active Employee Wins Constructive Dismissal Suit, Gets Damages for Pay Cut,” Dentons FMC 
Ontario Employment Law Bulletin (March 2011), online: <http://www.mondaq.com/canada/x/126652/  
employee+rights+labour+relations/FMC+Ontario+Employment+Law+Bulletin++March+2011>.
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Changes in Duties
Proposed changes to an employee’s duties constitute constructive dismissal if they are so 
significant that they represent a fundamental change to the employment contract. 
Increased job duties may fall into this category if, for example, the core responsibilities 
change—or just keep being added to—and the job becomes much more stressful as a 
result. More typically, however, claims of constructive dismissal arise where the change in 
duties represents a demotion—a downgrade in responsibilities, authority, or status. For 
example, in Ciszkowski v Canac Kitchens,33 the court found that Ciszkowski, a contracts 
project manager who reported directly to the chief financial officer, had been construct-
ively dismissed when he was told to report to a credit manager instead, a change that was 
considered to be a significant difference in the reporting structure. Other unilateral 
changes included no longer having an employee report to him, losing control over a small 
office budget over which he previously had discretionary control, no longer attending 
managerial meetings, and no longer receiving and processing new contracts for the 
company. The court concluded that he was “cut out of the informational loop and … his 
role had become more clerical and administrative in scope than managerial.”

Geographic Relocations
Geographic relocations must be significant to constitute constructive dismissal. A 
minor geographic change, such as moving an office or plant from one part of a city to 
another, generally does not qualify. However, if an original workplace was accessible 
by public transit and a new workplace is not, an employer may be found to have 
constructively dismissed employees who are dependent on public transit, even though 
the workplaces are as little as 20 kilometres apart. In contrast, it may be an implied 
term in the contracts of senior executives of national or international companies that 
the employer is entitled to require the employee to relocate, unless there is an express 
contractual provision to the contrary.

Significantly increasing the time that an employee has to travel in the course of a 
job may also be considered a fundamental change in the employment contract. In 
Antworth v Fabricville,34 the court found that a newly imposed job requirement that 
increased the time a district manager was on the road and away from home from 9 to 
20 days per month constituted constructive dismissal.

Changes to Hours and Scheduling
Depending on the circumstances, a significant reduction (or increase) in hours can be 
considered constructive dismissal. In Pimenta v Boermans,35 an optometrist cut an 
employee’s hours from 40 to 35 per week. The Ontario Labour Relations Board found 
that that change, in conjunction with reductions in salary and duties, constituted 
constructive dismissal. In another case, a court found that increasing the hours of a 
part-time bookkeeper from 20 to 30 hours a week, and requiring her to start her days 
one hour earlier, was constructive dismissal under the circumstances.

It is not just the number of hours added or subtracted but also changes to when 
those hours are scheduled (for example, from weekdays to weekends) that matter. 

33 2015 ONSC 73 at para 92.

34 2009 NBQB 54.

35 2003 CanLII 26300 (Ont LRB).
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Each case will be very fact-specific and will also depend on whether there was an 
express or implied term in the contract relating to when the hours will be worked. In 
Blair v ICI Canada Inc36 the court concluded that a change from rotating shifts to fixed 
shifts that resulted in the employee being assigned to steady nights constituted con-
structive dismissal; however, as the employee had not objected to the change until 
two years after it was implemented, he was deemed to have accepted it.

Layoffs
Under Canadian common law, an employer does not have the right to lay off employ-
ees unless layoffs are authorized by an express or implied term in the employment 
contract or the prevailing statutory scheme. If there is no such contractual agreement 
or statutory scheme, in certain circumstances a temporary layoff may constitute con-
structive dismissal, in which case the employee can sue the employer for wrongful 
dismissal. In Elesegood v Cambridge Spring Service,37 the Ontario Court of Appeal held 
that a unilateral layoff by an employer is, absent agreement to the contrary, a substan-
tial change in employment, and that it therefore constitutes a constructive dismissal.

Untenable Work Environment
Claims of constructive dismissal may arise when an employer’s conduct creates a 
situation where an employee simply cannot return to the workplace. One example 
where constructive dismissal has been upheld is where an employee was faced with a 
hostile and oppressive work environment. Courts have found that employers have an 
implied duty to maintain a safe workplace and to treat employees with civility and 
respect. Legislative changes to the Occupational Health and Safety Act38 in 2010 
imposed obligations on employers to ensure that workplaces are free from violence 
and harassment; this is discussed in greater detail in Chapter 10. As set out by the 
Ontario Court of Appeal in Shah v Xerox Canada Ltd,39 where this duty is breached and 
the employer’s treatment of the employee (or its tolerance of offensive conduct) makes 
continued employment intolerable, the employee has been constructively dismissed. In 
other words, employers have an obligation under the common law to prevent work-
place bullying.

If bullying in the workplace relates to one of the prohibited grounds of discrimina-
tion under the Human Rights Code,40 such as disability, race, or sex, an employee may 
file a harassment complaint under the Code. However, similar to the workplace vio-
lence and harassment provisions of the Occupational Health and Safety Act, a claim for 
constructive dismissal resulting from a hostile workplace can be made regardless of the 
underlying basis for the bullying, meaning a plaintiff does not have to identify a specific 
prohibited ground of discrimination enumerated in the Code. A constructive dismissal 
claim is based on the fact that an employer’s failure to eliminate bullying repudiates 
the employment relationship. Examples of unacceptable conduct include ongoing 
rude, demeaning, abusive, and intimidating conduct directed against an employee that 
goes beyond a mere personality clash. If a reasonable person could not be expected 

36 2010 CarswellOnt 1227 (Sup Ct J).

37 2011 ONCA 831 at para 14.

38 RSO 1990, c O.1.

39 2000 CanLII 2317 (Ont CA).

40 RSO 1990, c H-19.

CHAPTER 8 DISMISSAL WITHOUT CAUSE  245

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.

http://www.canlii.org/en/on/onca/doc/2011/2011onca831/2011onca831.html
http://www.canlii.org/en/on/onca/doc/2000/2000canlii2317/2000canlii2317.html


to persevere with the job in the face of the conduct, the employee is entitled to resign 
and sue the employer for damages for constructive dismissal.

Constructive dismissal claims based on a hostile work environment usually involve 
abusive conduct by the claimant’s supervisor. However, there have also been cases 
where a hostile work environment was created by the employee’s co-workers. Stamos 
v Annuity Research & Marketing Service Ltd, a case involving a co-worker who was 
repeatedly rude and unpleasant to the plaintiff, illustrates an employer’s common law 
obligation to respond fairly and quickly to harassment in the workplace.

WORKPLACE BULLYING BY CO-WORKER RESULTS IN 
CONSTRUCTIVE DISMISSAL
Stamos v Annuity Research & Marketing Service Ltd, 2002 CanLII 49618 (Ont SC)

Facts
Stamos started working as a claims adjudicator for a 
company that administered life, dental, and health 
benefit plans. She was often praised by the company’s 
owner for her loyalty and hard work, and eventually 
the employer promoted her to senior administrator/
adjudicator. The atmosphere in the office changed 
drastically when the owner’s uncle was hired to admin-
ister disability claims. He had an explosive personality, 
took criticism badly, and was subject to outbursts sev-
eral times a day. He made sexist and racist comments 
that created a stressful atmosphere for all six workers, 
but he was especially rude to Stamos. On one occasion, 
he shouted at her, accusing her of sabotaging the com-
puter system and undermining his authority. When she 
complained, the owner reassured her that there was 
nothing to the accusation, but he suggested that she 
avoid his uncle and keep her office door closed and 
locked. He never disciplined his uncle or assured Stamos 
that he would deal with his uncle’s abusive conduct.

The situation continued with repeated incidents in 
which the uncle aggressively confronted Stamos about 
various matters. Finally, Stamos resigned because her 
health had deteriorated and she dreaded going to 
work. She sued the employer for damages for con-
structive dismissal.

Relevant Issue
Whether constructive dismissal can arise if a co-worker, 
not an employer or a supervisory employee, creates 
intolerable working conditions.

Decision
The Ontario Superior Court of Justice ruled that the 
employer constructively dismissed Stamos. The employer 
had a duty to ensure that the work atmosphere allowed 
the employee to perform her job. The employer’s failure 
to prevent harassment by a co-worker breached this 
duty and constituted constructive dismissal. Instead of 
reprimanding his uncle for his inappropriate conduct, 
the employer allowed the employee to suffer physically 
and emotionally from repeatedly abusive conduct and 
language. She was entitled to treat the employment 
relationship as terminated and was awarded six months’ 
pay in lieu of notice plus $2,500 for mental distress.
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The Stamos decision pre-dates the 2010 Bill 168 amendments to Ontario’s Occupa-
tional Health and Safety Act. Those amendments now provide employees with an 
additional option or avenue for seeking redress for workplace bullying. What the 
employee’s best option is in pursuing a claim depends on the circumstances. On the 
one hand, constructive dismissal actions related to a hostile work environment essen-
tially require an employee to quit in order to allege that the workplace was so untenable 
that they were forced to leave. In contrast, an employee may file a complaint under the 
employer’s workplace violence or anti-harassment policies without having to effectively 
resign; furthermore, the employee has legal protection against an employer’s reprisal 
for lodging a complaint. On the other hand, pursuing a constructive dismissal action in 
court involves the risk of an adverse finding, which is a significant commitment of time, 
effort, and resources, and potential liability for the legal costs of the other party if the 
action is unsuccessful. In short, a constructive dismissal claim involves a much higher 
risk and will typically only be pursued if the employee feels that remaining at the 
workplace and asserting their rights under the Occupational Health and Safety Act is 
untenable.

Other situations that might support a finding of constructive dismissal include:

• unfair treatment by an employer (such as publicly posting the employee’s 
position when the employee had not resigned, allowing an employee to resign 
without explaining entitlement to disability coverage, or encouraging an 
employee to take a transfer across country by leading them to believe it was a 
promotion);

• improperly placing an employee on probation (for example, for disciplinary 
reasons);

• suspending an employee without pay (generally not permitted in a non-
unionized workplace unless the employer has cause to dismiss or it is permitted 
in a written contract of employment);

• the employer conducting unlawful business; and

• forcing an employee to take a leave of absence.41

As discussed below, employees alleging constructive dismissal have a duty to 
mitigate their damages.

Wrongful Dismissal Damages
As previously noted, an employer that dismisses an employee without cause often 
provides the employee with pay in lieu of notice instead of requiring the employee to 
remain at work during the notice period. The payment made by the employer to the 
employee is sometimes referred to as wrongful dismissal (or reasonable notice) dam-
ages or a severance or separation package. An employee who is offered a “package” 
will want some advice on whether it is a good offer.

41 The Honourable John R Sproat, Wrongful Dismissal Handbook, 7th ed (Toronto: Carswell, 2015) at 5-27 to 5-57.
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Reasonable Notice Damages—The Basic Entitlement
Under the common law, courts do not reinstate employees who are wrongfully dis-
missed. Instead, the remedy for wrongful dismissal is based on principles of contract 
law. Employers are required to compensate wrongfully dismissed employees for lost 
wages and benefits during the reasonable notice period in order to put them in the 
same position they would have been in had the employer not breached the contract 
by failing to provide reasonable notice; in other words, they are entitled to be 
“kept whole.”

Damages for wrongful dismissal are calculated from the date on which an employer 
breaches the contract—that is, from the date of dismissal. If an employer constructively 
dismisses an employee, damages are calculated from the date the employer makes the 
unilateral change to the fundamental terms of the contract of employment.

The calculation of these damages can be complicated. After assessing the Bardal 
factors of length of service, character of employment, age, and availability of similar 
employment, and arriving at an appropriate notice period, fixing a dollar amount to 
that notice period can be challenging and contentious and has been often described 
as an art rather than a science. In addition to lost salary or wages, the employee is 
entitled to all benefits and other compensation that they would have received during 
the reasonable notice period. For example, if a former employee is entitled to a rea-
sonable notice period of 12 months, they are entitled to have the employer maintain 
the entire benefit package for that period or to be compensated for its loss. With the 
exception of the statutory notice periods during which benefits must be maintained, 
the parties may negotiate the manner in which the employer will compensate the 
employee for benefits during the common law notice period.

The following is an overview of a wrongfully dismissed employee’s entitlements 
during the reasonable notice period.

 1. Salary. The employee is entitled to receive the amount of salary that would 
have been earned during the reasonable notice period as a result of the 
wrongful dismissal. This includes any increases in salary that would have 
occurred during this period. If overtime pay or commissions are a 
fundamental part of the employee’s pay package, lost earnings include 
overtime pay or commissions that the employee was likely to receive during 
the notice period.

 2. Benefits. Benefits to which an employee is entitled include club 
memberships, rent-free residences, room and board, meal expenses, 
subsidized mortgages, professional fees, loans, or employee discounts. The 
value of staff loans and employee discounts are calculated by determining the 
difference between the market value of these benefits and what an employee 
would have paid for them during the notice period. An employee is also 
entitled to the personal-use aspect of benefits such as car allowances and 
club memberships. They are not entitled to include benefits that relate to job 
performance only, such as use of a company vehicle provided for business 
purposes only, in calculating wrongful dismissal damages.

 3. Company vehicle. An employer is not required to compensate an employee 
for the use of a company vehicle that was provided to them exclusively for 

248  EMPLOYMENT LAW FOR PARALEGALS

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.



company purposes. However, if an employee has use of a company vehicle 
for personal, as well as for company, purposes, or if use of the vehicle forms 
part of the employee’s total compensation, an employer must compensate 
the employee for loss of its use during the notice period.

 4. Insurance. Benefits may be owing for the following types of insurance: life, 
accidental death and dismemberment, disability or medical, drug, and dental. 
Employers should continue coverage for insured benefits throughout the 
reasonable notice period, if possible. However, sometimes this is impossible. 
For example, in Ontario, disability insurers are required to cover employees 
during the statutory notice period, but it is unusual for coverage to go 
beyond this period since eligibility is usually based on an employee’s being 
actively employed with the employer that arranged the coverage. If an 
employee is no longer actively employed during a reasonable notice period, 
an employer can reimburse the employee for the cost of obtaining their own 
coverage during the remainder of the notice period. Failing to address this 
issue can result in a large damages award against an employer. In Brito v 
Canac Kitchens,42 for example, the employer was ordered to pay its former 
employee, Olguin, over $200,000 (plus legal costs) for the short- and long-
term disability (LTD) benefits he would have received had benefit coverage 
been maintained throughout the common law reasonable notice period. In 
that case, Olguin was diagnosed with and treated for cancer after the end of 
the eight-week statutory notice period when benefit coverage had been 
maintained, but before the end of the 22-month reasonable notice period (as 
later determined by the court). Because Olguin was permanently disabled 
because of his condition, the award also included the present value of the 
remainder of his LTD entitlements to his 65th birthday.

 5. Bonuses. If an employer was required to pay bonuses to an employee as part 
of the employee’s compensation package, the employee must be 
compensated for their loss during the period of reasonable notice. The 
amount is based on what the employee would probably have received if they 
had worked throughout the notice period. If the bonuses cannot be 
determined in this manner, the employer should calculate the average of past 
bonuses. Bonuses that were gratuitous payments made at the employer’s 
discretion, and were not an integral part of the employee’s compensation 
package, do not have to continue during the reasonable notice period.

The issue of entitlement to bonuses, which can make up a significant 
portion of an employee’s compensation package, was addressed by the 
Ontario Court of Appeal in Paquette v TeraGo Networks Inc.

42 2011 ONSC 1011, aff’d in part 2012 ONCA 61.
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EMPLOYEE ENTITLED TO BONUS THAT WOULD HAVE BEEN 
EARNED DURING NOTICE PERIOD
Paquette v TeraGo Networks Inc, 2016 ONCA 618

Facts
The appellant Trevor Paquette worked for the respondent 
TeraGo Networks Inc from 2000 until his employment 
was terminated without cause in November 2014. At the 
time of dismissal, he was 49 years old. He was working 
as the director of billing and operations support services 
and earned a base salary and bonuses. After the parties 
were unable to agree on a severance package, Paquette 
sued for wrongful dismissal. Following a motion for sum-
mary judgment, the judge fixed the reasonable notice 
period at 17 months, having regard to the appellant’s age, 
specialized skills, upper-middle management position, 
length of service, and the state of the economy in Alberta, 
where he worked. The motion judge awarded damages 
based on the salary and benefits that the appellant would 
have received during the notice period. He rejected the 
claim for damages for lost bonus payments on the basis 
that Paquette was not “actively employed” at the time 
the bonus was paid as set out in the bonus plan.

Relevant Issue
Whether the motion judge erred in denying the appel-
lant’s claim for compensation for lost bonuses as part 
of his damages for wrongful dismissal.

Decision
The basic principle in awarding damages for wrongful 
dismissal is that the terminated employee is entitled to 
compensation for all losses arising from the employer’s 
breach of contract in failing to give proper notice. The 
damages award should place the employee in the same 
financial position they would have been in had such 
notice been given (see Sylvester v British Columbia43). 
The calculation therefore includes all of the compensa-
tion and benefits that the employee would have earned 
during the notice period. Damages for wrongful dis-
missal may include an amount for a bonus the employee 
would have received had they continued in their 
employment during the notice period, or damages for 
the lost opportunity to earn a bonus. This is generally 
the case where the bonus is an integral part of the 
employee’s compensation package.

CASE 
IN 

POINT

43

In the end, Paquette was awarded compensation for the loss of his bonus 
for 2014 (that would have been payable February 2015) and the lost 
opportunity to earn a bonus in 2015 (that would have been payable in 
February 2016) in the total amount of $58,386.64.

 6. Stock options. An employee who is dismissed without cause may continue to 
accrue and exercise stock options until the end of the reasonable notice 
period unless their employment contract or stock option plan unequivocally 
states otherwise.

 7. Pension entitlements. An employer must compensate an employee for any 
loss of pension entitlement during the reasonable notice period, including the 
value of anticipated employer contributions. For pension purposes, the 
employee’s length of service includes the reasonable notice period. The 
pension benefit calculation includes any salary increases that the employee 
would probably have received during the notice period.

43 [1997] 2 SCR 315, 1997 CanLII 353 at para 1.
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In IBM Canada Limited v Waterman,44 the Supreme Court of Canada held 
that employee pension payments generally should not be counted as 
“earnings” (or alternative income) that reduce the amount of reasonable 
notice damages otherwise owing. In other words, a dismissed employee who 
is entitled to start receiving pension benefit income is also entitled to receive a 
full severance package, undiscounted by the amount of that pension income.

Other Types of Wrongful Dismissal Damages
In addition to the basic entitlement to pay in lieu of reasonable notice, the common 
law allows for other damages against employers in certain circumstances. A key prin-
ciple underlying these “special” damages is that they are not intended to compensate 
an employee for the hurt feelings and mental distress that can arise from the actual 
dismissal. This is because the right to dismiss an employee on reasonable notice is an 
implicit part of the employment contract, so the normal distress and hurt feelings 
resulting from dismissal are not compensable. However, special damages can be 
awarded based on the employer’s poor conduct in the course of the dismissal. The 
following is a brief overview of these special damages, including some relevant back-
ground on how they have developed up to the current time.

Before Wallace (Pre-1997)
Historically, employees were able to obtain special damages in a wrongful dismissal 
claim only where the employer’s actions during the dismissal were so severe or outra-
geous that they gave rise to an “independent actionable wrong.” For example, if an 
employer acted maliciously, knowing that its actions were causing an employee serious 
distress, the employee would be able to recover aggravated damages on the basis 
of the tort of intentional infliction of mental suffering, which—like any other tort—is 
an independent actionable wrong. Another example would be where the employer 
spread lies to intentionally harm an employee’s reputation, thereby committing the 
tort of defamation.45 Aggravated damages, then, were designed to compensate 
employees for non-monetary losses, such as emotional pain or loss of self-esteem, that 
were caused by an employer’s conduct during the dismissal, as long as the employee 
could prove that the employer had committed an independent actionable wrong.

In addition, punitive damages could be awarded in those rare cases where the 
employer’s dismissal-related misconduct was so flagrant that the court felt it necessary 
to go beyond compensating the employee to punish the employer, as well as to act as 
a deterrent. However, because awarding either aggravated or punitive damages 
required finding that the employer had committed an independent actionable 
wrong—a difficult threshold to meet—before 1997, special damages were rarely given 
out in wrongful dismissal lawsuits.46 Moreover, when they were awarded, the amounts 
were relatively small.

44 2013 SCC 70, [2013] 3 SCR 985.

45 “Wrongful Dismissal: The New Face of Wallace Damages,” HRInsider.ca (23 November 2010), online: 
<http://hrinsider.ca/homepage/wrongful-dismissal-the-new-face-of-wallace-damages> (offline as of 
October 2018).

46 Ibid.

aggravated damages
damages awarded to 
compensate a party for non-
monetary losses intentionally 
or maliciously caused by 
the other party’s conduct

punitive damages
damages awarded to 
punish the employer for 
its malicious or oppressive 
conduct rather than to 
compensate the employee
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“Wallace Damages” (1997 – 2008)
In its 1997 landmark decision, Wallace v United Grain Growers Ltd,47 the Supreme Court 
of Canada created a new avenue for awarding damages to dismissed employees. It held 
that employers have a duty to act fairly and in good faith in the course of dismissal (by 
being “candid, reasonable, honest and forthright”) and that employers that breach this 
duty will be made liable for an extended notice period. For example, where a court found 
that, based on the Bardal factors, the reasonable notice period should be 15 months, it 
could extend that period to 18 months to reflect the employer’s bad-faith conduct (such 
as falsely claiming that the termination was for cause). Note that this extension did not 
require the employee to prove that the employer had committed an independent action-
able wrong—only that it had acted in bad faith. Nor did employees have to show that the 
employer’s dismissal-related misconduct affected their chances of obtaining new employ-
ment. Examples given of bad-faith conduct included attacking the employee’s reputation 
at the time of dismissal, misrepresenting the reason for the dismissal, or dismissing the 
employee to deprive the employee of a pension benefit or other right.

In Wallace, the Supreme Court made it clear that it did not intend for plaintiffs to auto-
matically claim bad-faith damages in every dismissal case. An element of intent, malice, or 
blatant disregard for the employee had to be involved, such as where the employer was 
untruthful, misleading, or unduly insensitive in the manner in which the employee was ter-
minated. Nonetheless, after Wallace, many employees in their statements of claim began 
adding a claim for bad-faith damages as a matter of course, and courts regularly tacked 
“Wallace extensions” of several months on to the reasonable notice period.48

Termination: Employees at Their Most Vulnerable
In Wallace v United Grain Growers, the employee, aged 
59, was a successful commissioned salesman who was 
dismissed after being told that his job was secure. The 
employer indicated that the dismissal was for “good 
cause,” although it would not explain the cause and 
later withdrew its allegation at trial. The trial court found 
that the employer had alleged cause as part of its “hard-
ball” negotiation strategy. The Supreme Court found 
this conduct, while short of constituting an independent 
actionable wrong, worthy of a damage award, which it 
decided to confer by extending the reasonable notice 
period.49 This extension came to be known as “Wallace” 
or “bad-faith” damages. In explaining its decision, the 
Supreme Court spoke about the inherent power imbal-
ance between employers and employees, especially at 
the time of termination. It stated:

The point at which the employment relationship 
ruptures is the time when the employee is most 
vulnerable and hence, most in need of protec-
tion. In recognition of this need, the law ought 
to encourage conduct that minimizes the dam-
age and dislocation (both economic and per-
sonal) that result from dismissal. … I note that 
the loss of one’s job is always a traumatic event. 
However, when termination is accompanied by 
acts of bad faith in the manner of discharge, 
the results can be especially devastating.50

As a result of Wallace, employers were put on notice 
that harshness or even insensitivity in the manner in 
which an employee was dismissed could result in an 
extension to the notice period.

FYI

4950

47 Supra note 20.

48 Supra note 45.

49 Ibid.

50 Wallace v United Grain Growers Ltd, [1997] 3 SCR 701, 1997 CanLII 332 at para 95.
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Over time, growing concern about how frequently Wallace damages were being 
awarded resulted in the Supreme Court of Canada returning to the issue in Honda 
Canada Inc v Keays.

Honda Canada Inc v Keays (2008)
In 2008 the Supreme Court of Canada issued a landmark decision in Honda Canada 
Inc v Keays that revisited the law of wrongful dismissal damages.

The changes made by the Supreme Court in Honda are significant. They include 
reformulating when and how Wallace-type damages are awarded and clarifying the 
circumstances in which punitive damages are appropriate. The decision also provides 
guidance to employers concerning their ability to monitor and manage their workforce 
in the context of the duty to accommodate.

SUPREME COURT OF CANADA RESTATES THE LAW OF 
DAMAGES FOR WRONGFUL DISMISSAL
Honda Canada Inc v Keays, 2008 SCC 39

Facts
Keays worked for Honda for 14 years, first on the 
assembly line and later in data entry. He received pos-
itive work assessments but had a poor attendance rec-
ord because he suffered from chronic fatigue syndrome 
(CFS). Keays was enrolled in Honda’s disability program, 
which allowed employees to miss work if they provided 
doctor’s notes confirming that their absences were dis-
ability related.

However, when Keays began missing more days of 
work than his doctor had predicted and his medical 
notes changed in tone, becoming more “cryptic,” 
Honda began to question whether Keays’s absences 
were being independently evaluated by his doctor. 
Honda decided to cancel Keays’s accommodation and 
stop accepting doctor’s notes. Instead, it asked Keays 
to meet with Dr Brennan, an occupational medical spe-
cialist, so that they could decide how best to accom-
modate his disability. Keays had earlier met with another 
doctor at Honda’s request and, fearing he was being 
“set up,” retained a lawyer. The lawyer advised Honda 
that Keays would meet with the specialist only if the 
purpose, methodology, and parameters of the consul-
tation were provided. Honda did not respond to the 
lawyer; it later advised Keays that it had a practice of 
only dealing with associates directly. Instead, it sent 

Keays a letter that included a medical opinion from Dr 
Brennan and the previous doctor that they could find 
no diagnosis indicating that he was disabled from work-
ing. It also stated that Honda supported his full return 
to work but that he would be dismissed if he continued 
to refuse to meet with Dr Brennan. Keays did not 
change his mind and shortly thereafter he was termin-
ated for cause, on the ground of insubordination. Keays 
sued for wrongful dismissal damages, as well as for 
damages for discrimination and harassment.

The trial judge found Honda’s actions not only 
unwarranted, but in fact outrageous. The judge held 
that Keays had been wrongfully dismissed and awarded 
him the following:

• 15 months’ pay in lieu of reasonable notice;
• a nine-month extension to the notice period (for a 

total of 24 months) for the employer’s bad-faith con-
duct in his dismissal (Wallace damages). Among other 
things, the trial judge criticized Honda for requiring 
a doctor’s note for every absence for CFS whereas it 
did not for more traditional illnesses; and

• punitive damages of $500,000. This was by far the larg-
est punitive award ever given in a wrongful dismissal 
action. The trial judge justified the award by stating that 
it takes a “large whack to wake up a wealthy and pow-
erful defendant to its responsibilities.”

CASE 
IN 

POINT
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On appeal, the Ontario Court of Appeal reduced the 
punitive damages award to $100,000, on the basis that 
it was disproportionately large and there was no evi-
dence to support the trial judge’s finding of a “pro-
tracted corporate conspiracy.” However, the Court of 
Appeal supported much of the lower court’s reasoning 
under the other headings of damages. Honda appealed.

Relevant Issue
Whether the damages awarded were appropriate.

Decision
The Supreme Court of Canada struck down all of the 
damages awarded except the reasonable notice award 
of 15 months. It found that the trial judge made a 
number of “palpable and overriding” errors in his deci-
sion. Furthermore, in its words, the case presented an 
“opportunity to clarify and redefine some aspects of 
the law of damages in the context of employment.” It 
made the following rulings:

 1. It upheld the 15 months’ general reasonable 
notice damages.

 2. It struck down the nine-month extension of the 
notice period (Wallace damages) and made the 
following key findings:

a. Honda did not deliberately misrepresent its 
doctor’s views;

b. an employer is entitled to rely on its 
doctors’ medical opinions;

c. there is nothing inappropriate about an 
employer using doctor’s notes as a way to 
manage attendance; and

d. an employer is entitled to seek confirmation 
of disability or request clarification 
of accommodation needs; stopping the 
accommodation process was not a reprisal 
because its purpose was to allow Dr 
Brennan to confirm the disability.

  The Supreme Court went on to revisit 
when and how Wallace damages are 
awarded. If an employee can prove that the 
manner of dismissal caused actual damages 
(for example, for mental distress), they should 
be compensated for it. Moreover, this award 
should be based on the employee’s actual 
losses rather than given as an extension of 
the wrongful dismissal notice period.

 3. It struck down the $100,000 punitive damages 
award. Punitive damages are reserved for 
exceptional cases where the employer’s conduct 
is so malicious and outrageous that it is deserving 
of punishment on its own. In this case Honda’s 
conduct did not demonstrate “egregious bad 
faith.” There was no discriminatory conduct here; 
the employer’s disability program was designed 
to accommodate particular types of disabilities 
and was not itself discriminatory.

With Honda, the Supreme Court of Canada redefined many aspects of the law of 
wrongful dismissal damages.

Key Points Addressed in Honda

1. DETERMINING REASONABLE NOTICE

The Supreme Court confirmed that the main factors in determining “reasonable notice” 
are the nature of the job, the employee’s age and length of service, and the availability 
of similar employment (that is, the Bardal factors). No particular factor should be given 
undue weight, and each case turns on its own facts. The court criticized the trial court 
for focusing on Honda’s flat management structure to lengthen the notice period. The 
employer’s non-hierarchical management structure “said nothing of Keays’ employ-
ment.”51 However, the Supreme Court considered several factors specific to Keays—he 
had spent his entire adult working life with the employer, he lacked formal education, 

51 At para 30.
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and he suffered from an illness—in deciding not to overturn the 15-month award for 
reasonable notice.

2. MORAL (FORMERLY WALLACE) DAMAGES/AGGRAVATED DAMAGES

As discussed above, the Supreme Court decided that damages attributable to bad-faith 
conduct in the manner of dismissal should be determined on the same basis as other 
compensatory damages. The test is: what damages were within the “reasonable expect-
ation” of the parties as flowing from a breach of contract? Because Wallace v United 
Grain Growers established that an employer has a duty of good faith and fairness in the 
manner of dismissal, damages for breach of that obligation are foreseeable and the 
employee is entitled to compensation. The court also held that Wallace damages should 
not be given through an arbitrary extension of the notice period. Instead, they should be 
given in the same manner as all compensatory damages—through a monetary award 
that reflects proven damages. Consequently, there must be proof of damages, such as 
treatment for mental distress, for a damage award to be made.52

In Honda, the Supreme Court also eliminated the distinction between Wallace (now 
moral) damages, resulting from conduct in the manner of termination, and “aggravated 
damages,” resulting from a separate cause of action. There is no longer a requirement 
for an independent actionable wrong to support an action for aggravated damages.

3. PUNITIVE DAMAGES

The Supreme Court confirmed that the bar for awarding punitive damages is a high 
one. They should only be awarded for conduct that is harsh, vindictive, malicious, and 
reprehensible and when compensatory damages are not enough to punish, deter, and 
denounce the bad behaviour.

An award of punitive damages continues to require a finding that the employer 
committed an “actionable wrong.” However, a breach of the contractual duty of good 
faith can serve as the actionable wrong: it does not have to be an independent tort.53

Finally, courts should not award multiple forms of damages arising out of the same 
facts. The Supreme Court found that the lower courts’ decisions indicated some con-
fusion between damages for the employer’s conduct in dismissal and punitive dam-
ages. It clarified the distinction and underscored the fact that punitive damages are 
only to be awarded in extreme cases.

4. THE DUTY TO ACCOMMODATE

In Honda, the Supreme Court made several findings related to the employer’s duty to 
accommodate. First, the need to monitor the absences of employees who are regularly 
absent from work is a bona fide management responsibility in light of the very nature 
of the employment contract and responsibility of the employer for the management 
of its workforce. Second, an employer is entitled to rely on the medical information it 
receives from its doctors. Third, an employer is entitled to take steps to confirm the 
nature of the employee’s medical condition to determine the accommodation required.

The Supreme Court’s decision significantly supports an employer’s ability to monitor 
and manage the attendance of its employees and require doctor’s notes as part of the 

52 Randall Echlin & Christine Thomlinson, For Better or for Worse: A Practical Guide to Canadian Employment Law, 
3rd ed (Toronto: Canada Law Book, 2011) 254.

53 Ibid at 255.
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accommodation process. Similarly, it confirmed that asking for clarification of an employ-
ee’s disability before adapting the workplace or employee’s schedule is legitimate.

5. EMPLOYER’S ENTITLEMENT TO DEAL WITH EMPLOYEE DIRECTLY

The Supreme Court held that an employer’s refusal to deal with an employee’s lawyer 
is not outrageous behaviour. As long as an employee is employed, the parties “are 
always entitled to deal with each other directly.” This confirms that there is no legal 
obligation to allow an employee’s lawyer, or paralegal, to attend internal management 
investigations.

Since Honda (2008 On)
It appears that since Honda, moral damages are being claimed less frequently and, 
where claimed, they are somewhat less likely to be awarded than in the past because 
courts are generally requiring proof of damages suffered.54

That said, as the case of Boucher v Wal-Mart Canada Corp55 discussed below illus-
trates, where courts find compelling evidence of both bad-faith conduct on the part 
of the employer and compensable losses by the employee, the amount of the awards 
given seems to be increasing.

Moreover, there is an argument that where an employee’s damages include ele-
ments such as loss of reputation or reduction in income, the potential award for com-
pensatory damages under Honda exceeds that previously available under Wallace. 
Although it was overturned on appeal, the trial court decision in Soost v Merrill Lynch 
Canada Inc56 is an example of this possibility. In that case, the trial court awarded a 
financial adviser $1.6 million for loss of his professional reputation after he was dis-
missed, allegedly for cause. It held that the employer’s allegations of improper conduct, 
although made in good faith, damaged the employee’s reputation in an industry where 
confidence is key to being successful. Because this damage was foreseeable, the 
employer was responsible for the employee’s resulting losses. This decision was reversed 
on appeal on the basis that the employer had not shown bad faith in the manner of 
dismissal and therefore a moral damages award was not justified. However, the case 
points to the potential for higher awards where the employee meets the evidentiary 
threshold for proving both bad-faith conduct by the employer and significant actual 
losses suffered.57

It has been noted that since Honda, some parties continue to make separate claims 
for aggravated damages, moral damages, and damages for mental distress, reflecting 
some ongoing confusion concerning these additional damages.58

As noted above, Boucher v Wal-Mart is an example of a decision rendered after the 
Honda decision, and therefore helps demonstrate how its principles are being applied. 
In this case, the Supreme Court of Canada was asked to consider whether a total 
award of $1.45 million in aggravated, punitive, and tort damages was appropriate 
given the employer’s actions, and those of its manager, which led to an employee’s 
constructive dismissal.

54 Supra note 45.

55 2014 ONCA 419.

56 2009 ABQB 591.

57 Supra note 45.

58 Supra note 53 at 253.
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MAJOR DAMAGES AWARDED AGAINST WAL-MART AND 
ITS MANAGER
Boucher v Wal-Mart Canada Corp, 2014 ONCA 419

Facts
Boucher, aged 43, was an assistant manager at a Wal-
Mart store in Windsor. A good worker, Boucher got 
along well with her manager, Pinnock, until May 2009, 
when he asked her to falsify a temperature log and she 
refused. After this, Pinnock started belittling and humil-
iating her in front of co-workers. In June, Boucher 
availed herself of Wal-Mart’s open-door communication 
policy by asking to meet with the district people man-
ager to discuss this issue; however, in breach of that 
policy, Pinnock was advised of the meeting and there-
after his behaviour toward Boucher became even worse. 
In October, Boucher asked to meet with senior manage-
ment representatives, who said they would investigate 
her concerns. However, they warned her that she could 
suffer negative consequences if her concerns were found 
to be unjustified, and, in mid-November, after finding 
that her complaints were “unsubstantiated,” they told 
Boucher she would be “held accountable for making 
them.” A few days later, Pinnock again humiliated her 
in front of other employees, this time by grabbing her 
by the elbow and telling her to prove to him that she 
could count to ten. He prompted her by initiating the 
count, then told her to count out loud along with him. 
Boucher was so humiliated that she left the store and 
soon after tendered her resignation. As one witness later 
testified, Pinnock seemed “overjoyed” when he heard 
she had quit.

Boucher sued Wal-Mart and Pinnock for constructive 
dismissal and related damages. In a jury trial, Boucher 
was awarded the following:

• 20 weeks’ salary as required under her employment 
contract (2 weeks’ salary per year of service);

• $1.2 million against Wal-Mart ($200,000 in aggra-
vated damages for the manner in which she was 
dismissed, and $1 million in punitive damages); and

• $250,000 damages against Pinnock ($100,000 for 
the tort of intentional infliction of mental suffering, 
and $150,000 for punitive damages).

The defendants appealed both their liability and the 
amount of damages. Boucher cross-appealed for $726,691 

for future income loss until retirement, arguing that, 
but for the defendants’ wrongful conduct, she would 
have stayed at Wal-Mart until her retirement.

Relevant Issues

 1. Whether the special damage awards against 
Pinnock and Wal-Mart should be set aside or 
reduced for being unnecessary or excessive.

 2. Whether the employee is entitled to future 
income loss until retirement.

Decision
Pinnock

The court found that Boucher had proven all three elements 
of the tort of intentional infliction of mental suffering:

• the defendant’s conduct was flagrant and outrageous 
(Pinnock continuously and publicly demeaned Boucher 
over a period of nearly six months);

• the defendant’s conduct was calculated to harm the 
plaintiff (evidence showed that Pinnock was “over-
joyed” at having accomplished his goal of getting 
Boucher to quit); and

• the defendant’s conduct caused the plaintiff to suffer 
a visible and provable illness (Boucher’s family doctor 
confirmed that her symptoms—abdominal pain, 
weight loss, and inability to eat or sleep—arose from 
work-related stress).

The appellate court also upheld the amount of the 
award ($100,000) even though it was unprecedentedly 
high against an individual employee in a breach of 
employment contract case. As the court explained: “The 
jury represents the collective conscience of the commun-
ity. The magnitude of their award shows that they were 
deeply offended by Pinnock’s mistreatment of Boucher.”

Regarding punitive damages, the court found that 
Pinnock’s mistreatment of Boucher met the high stan-
dard required for such damages; however, it reduced 
the amount of the award from $150,000 to $10,000 
on the basis that the high $100,000 damages award 
for the tort of intentional infliction of mental suffering 
already carried a “strong punitive component.”
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Wal-Mart

Similarly, the court upheld the $200,000 award for 
aggravated damages against Wal-Mart but reduced the 
punitive damages award from $1 million to $100,000.

The court held that the $200,000 aggravated dam-
ages award was justified on several grounds: Wal-Mart 
failed to take Boucher’s complaints seriously, it failed 
to discipline Pinnock or stop his ongoing mistreatment 
of her, it failed to follow and enforce its own workplace 
policies, and it threatened Boucher with retaliation for 
making her complaints. These actions warranted a sub-
stantial award for aggravated damages, separate from 
Pinnock’s tort of intentional infliction of mental suffer-
ing (for which Wal-Mart was also vicariously liable).

On the other hand, as with Pinnock, the court found 
that while the extent of Wal-Mart’s misconduct war-
ranted punitive damages, the amount of those dam-
ages should be reduced because the high aggravated 

damages award already contained an element of pun-
ishment and denunciation.

Boucher’s Cross-Appeal

The appellate court upheld the trial judge’s ruling that 
Boucher was not entitled to an award for future loss of 
income. The evidence showed that Boucher had recovered 
from the effects of the wrongdoer’s action. She was able 
to work (although she had not found a job), and therefore 
she had not suffered a loss of earning capacity. Accord-
ingly, Boucher was only entitled to the loss of income 
provided for in her employment contract, which was 20 
weeks. (The court noted that Boucher did not have an 
employment contract that guaranteed her employment 
to age 65. Her entitlement was to be put in the position 
she would have been in if the contract had been per-
formed—in other words, employment subject to dismissal 
in accordance with the terms of her contract.)

Employer Misconduct That Attracts Punitive Damages at the “High End of the Scale”
One of the reasons the Court of Appeal in Boucher cited 
for reducing the amount of punitive damages awarded 
against Wal-Mart was that its misconduct, while serious, 
fell far short of the “gravity and duration of the miscon-
duct in other cases that have attracted high punitive dam-
ages awards.” For example, the court contrasted this case 
to the employer’s actions in Pate Estate v Galway-Cavendish 
and Harvey (Township),59 where a wrongfully dismissed 
employee was ultimately awarded $450,000 in punitive 
damages. In Pate, the employer alleged that the employee 
had engaged in criminal activity and threatened to call 
the police if the employee refused to resign. When that 
failed, the employer instigated a police investigation that 
led to criminal charges and a four-day trial at which the 
dismissed employee was acquitted and it was revealed 
that the employer had withheld exculpatory information 
from the police. Moreover, this case was widely publi-
cized over several years, causing the employee ongoing 
humiliation within the community. By contrast, the court 

noted that Wal-Mart was already liable for compensatory 
damages, the misconduct lasted less than six months, 
and it (unlike its manager, Pinnock) did not set out to 
force Boucher’s resignation.

Although the Supreme Court scaled back the histor-
ically high punitive damage awards against both Wal-
Mart and its manager, Pinnock, the total amount 
awarded ($410,000 in special damages alone) remains a 
significant sum. In fact, it’s been reported that the 
awards both for aggravated damages and for intentional 
infliction of mental distress are the highest of their type 
in employment law in Canadian history.60 Thus, this 
decision signals the Supreme Court of Canada’s willing-
ness to uphold large special damages awards where the 
circumstances are particularly egregious.

In the 2017 decision of Doyle v Zochem Inc, the 
Ontario Court of Appeal reaffirmed the circumstances 
under which moral damages may be awarded.

FYI

5960

59 2013 ONCA 669.

60 Jeremy Schwartz & Frank Portman, “Court of Appeal in Wal-Mart Case Scales Back Historic Punitive Damages 
Award,” Stringer LLP Update (26 May 2014), online: <http://www.stringerllp.com/court-of-appeal-in-wal-mart 
-case-scales-back-historic-punitive-damages-award>.
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MORAL DAMAGES AND DAMAGES UNDER THE HUMAN 
RIGHTS CODE NOT “DOUBLE-DIPPING”
Doyle v Zochem Inc, 2017 ONCA 130

Facts
Doyle worked for Zochem for nine years as the com-
pany’s plant supervisor. She was the only woman who 
worked at the company. Doyle was sexually harassed 
by another employee of Zochem, Rogers, the plant 
maintenance manager. At a July 14, 2011 meeting 
Doyle raised legitimate safety concerns relating to oper-
ational logistics at the plant. In response, Doyle was 
mocked by Rogers and another co-worker who, at the 
time, were aware that Doyle was going to be termin-
ated in the near future. Doyle complained to the gen-
eral manger, Wrench, that she had been sexually 
harassed by Rogers.

On July 19, 2011 Doyle was terminated without 
cause. At trial Zochem was found to have taken Doyle’s 
keys from her purse without permission in order to 
bring her car around to the front of the building at the 
time of her termination, pressured Doyle into signing a 
release upon termination, pressured Doyle not to pur-
sue her claim of sexual harassment to protect Rogers’s 
reputation, misrepresented to Doyle that her job was 
safe although the decision to terminate her employ-
ment had already been taken, and recruited other 
employees to “dig up dirt” on Doyle to discredit her in 
an attempt to justify termination.

In addition to notice of her termination, the trial 
judge awarded Doyle $25,000 in damages for viola-
tions of the Human Rights Code, finding that Doyle’s 

gender and her sexual harassment complaint were likely 
the most significant reasons for why she was termin-
ated. Furthermore, the trial judge awarded Doyle 
$60,000 in moral damages as a result of the manner 
in which Zochem dismissed Doyle.

Relevant Issues

 1. Whether the award of $60,000 for moral 
damages should be reduced given the award 
relating to the violation of the Code.

 2. Whether the trial judge’s decision to consider 
both pre- and post-termination conduct in its 
award of moral damages conduct was 
appropriate.

Decision
The Court of Appeal did not reduce the moral damages 
awarded by the trial judge due to the employer’s “dou-
ble recovery” argument. While there was some overlap 
in the conduct the court relied on to award both human 
rights damages and moral damages, there were many 
instances of misconduct by Zochem that grounded the 
award of moral damages but did not ground the award 
of human rights damages. In addition, the court held 
that the $60,000 for moral damages was in line with 
previous case law. With respect to the consideration of 
pre- and post-termination conduct, the Court of Appeal 
held that it is reasonable to consider both in the assess-
ment of whether moral damages are warranted.61
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In the subsequent decision of Galea v Wal-Mart Canada Corp, the court relied on 
Doyle in awarding the plaintiff $50,000 in moral damages relating specifically to 
post-termination conduct on top of an initial award of $200,000 in moral damages 
and $500,000 in punitive damages.62

61 Andrew Monkhouse, “Moral Damages in the Wrongful Dismissal Context: Doyle v. Zochem 2017 ONCA 130,” 
CanLII Connects (10 March 2017), online: <http://canliiconnects.org/en/commentaries/45022>.

62 Galea v Wal-Mart Canada Corp, 2017 ONSC 245 at para 279.
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Tax Treatment of Wrongful Dismissal Awards
Wrongful dismissal damages represent wages that the employee would have earned 
had the employer honoured its obligation to give the employee reasonable notice that 
their employment would be coming to an end. As such, notice damages are considered 
income subject to all applicable statutory deductions including income tax, employ-
ment insurance, and the Canada Pension Plan. It may be possible for a portion of the 
damages to be paid into the employee’s registered retirement savings plan, which 
defers payment of income tax until the money is withdrawn.

Damages awarded to compensate the employee for torts committed by an 
employer, for violations of the Human Rights Code, or for those representing punitive, 
aggravated or moral damages are not taxable.63 Paralegals should advise employees to 
consult with an accountant to discuss the tax implications.

The Duty to Mitigate
Basic Elements of the Duty to Mitigate
Under the common law, but not under the ESA, an employee who has been wrong-
fully dismissed has a duty to mitigate their damages. This means that the employee 
must take all reasonable steps to find comparable alternative employment during the 
reasonable notice period. Earnings from an employee’s new job are usually deducted 
from the amount that the employer is required to pay to the employee as damages for 
wrongful dismissal. This duty flows from the principle that wrongful dismissal damages 
are meant to compensate the employee for the employer’s failure to provide the 
required notice and the employee’s resulting losses, not to penalize the employer for 
the dismissal itself. As noted in the FYI feature below, this duty does not automatically 
apply where there is an enforceable employment contract that establishes a fixed, or 
easily calculable, amount payable upon severance.

The attributes of a reasonable job search are based on what a reasonable person 
would do in the circumstances—it is an objective standard. Employees who have been 
dismissed without notice are entitled to a period of time to accustom themselves to 
the new situation before beginning their job search. They are not expected to start 
making phone calls to prospective employers the morning after they have been dis-
missed; however, after a reasonable time has passed, they must start to look for a new 
position.

63 Lisa Stam, “Tax Treatment of Wrongful Dismissal Awards,” Employment & Human Rights Law in Canada (25 April 
2018), online: <https://www.canadaemploymenthumanrightslaw.com/2018/04/tax-treatment-wrongful 
-dismissal-awards>.

duty to mitigate
the obligation to take all 

reasonable steps to lessen 
the losses suffered as a result 

of a breach of contract
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The Duty to Mitigate and Fixed Termination Damages
It is now settled law in Ontario that while the duty to 
mitigate applies to reasonable notice damages, it does 
not automatically apply where the employment con-
tract establishes a fixed (or easily calculable) amount 
payable upon severance. This is because the employer 
is essentially attempting to contract out of providing 
common law reasonable notice or pay in lieu by replac-
ing it with a contractual right to a predetermined pay-
ment (or liquidated damages), which is not subject to 
the duty to mitigate. Moreover, as the Ontario Court 
of Appeal in Bowes v Goss Power Products Ltd64 noted:

It would be unfair to permit an employer to 
opt for certainty by specifying a fixed amount 

of damages and then allow the employer to 
later seek to obtain a lower amount … by 
raising an issue of mitigation that was not 
mentioned in the employment agreement.65

As a result, where there is a fixed—or easily calcula-
ble—notice period in the contract, the employee will 
have a duty to mitigate only where the contract expressly 
says so.66 Note that it is important that any mitigation 
provision be drafted to clearly state that the duty to 
mitigate does not apply to minimum statutory entitle-
ments (that is, under the ESA). Otherwise, the entire 
termination provision may be unenforceable because it 
fails to at least match statutory entitlements.

FYI

646566

An employer that alleges that an employee failed to adequately mitigate their 
damages bears the onus of proof. It must prove two things: that there were compar-
able jobs available during the notice period that were suitable for the former employee 
and that they did not make reasonable efforts to obtain one of those suitable jobs. 
Courts rarely scrutinize a dismissed employee’s job search efforts carefully. However, 
on occasion courts have found that an employee’s job search was insufficient, and this 
finding has affected the reasonable notice period. In Chambers v Axia Netmedia Cor-
poration,67 the trial judge reduced the reasonable notice period from 11 months to 8 
months because, among other things, the employee had limited his job search almost 
entirely to the Internet. In the court’s view, using only one job-search approach was 
not taking “all reasonable steps” to mitigate damages.

Courts recognize that certain factors may affect an employee’s ability to conduct an 
active job search, such as an employee’s older age or poor health, or slow market condi-
tions. An employer’s unjustified refusal to provide a timely letter of reference, or the exist-
ence of a non-competition or non-solicitation provision in the employment contract that 
limits the opportunities an employee can legitimately pursue, may also be considered.

Dismissed employees are expected to look for and accept only work that is compar-
able to their former job. Whether a job is comparable depends on the specific facts of 
the case, but generally the courts look at similarity in salary, location, status, skill, and 
training. Where a potential job would require a former employee to move to a differ-
ent city, the courts consider the employee’s family circumstances and the housing 
market. For example, if the former employee’s spouse has a job in the community, it is 
less likely that the duty to mitigate would require relocation.

On occasion, discharged employees decide to make a career change. For example, a 
person who is dismissed from a position as a computer technician may decide to go into 
the tourist industry as a matter of personal preference. If jobs in the new industry are 

64 2012 ONCA 425.

65 Ibid at para 61.

66 Jack Braithwaite, “Mitigation in Constructive Dismissal” (Paper delivered at the Law Society of Upper Canada Six-
Minute Employment Lawyer program, Toronto, 13 June 2013) at 10.

67 2004 NSSC 24.
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lower paying than available jobs in the previous industry, the former employer could 
argue that it should not be required to compensate the employee for the salary difference 
during the notice period. On the other hand, courts may accept an employee’s decision 
to mitigate by starting a new business or retraining where this approach is realistic and 
there are few job opportunities in the former employee’s previous industry or field.

Employers are legally liable for a former employee’s out-of-pocket job search 
expenses. These could include expenses for long-distance telephone calls, resumé 
preparation, postage, and travelling to job interviews.

One important development in the employee’s duty to mitigate wrongful dismissal 
damages arose from the Supreme Court of Canada’s 2008 decision in Evans v Teamsters 
Local Union No 31. In that case, the Supreme Court was asked to consider whether a 
wrongfully dismissed employee’s duty to mitigate could require him to return to work for 
the employer that dismissed him if certain conditions were met. Previously, this had only 
been considered where the employee had been constructively dismissed.

DOES DUTY TO MITIGATE REQUIRE RETURNING TO JOB 
EMPLOYEE WAS FIRED FROM?
Evans v Teamsters Local Union No 31, 2008 SCC 20

Facts
Evans was employed for over 23 years as a business 
agent in the Teamsters union. After the election of a 
new union executive, Evans was terminated. During 
settlement negotiations, Evans indicated that he was 
prepared to accept 24 months’ notice of termination, 
possibly through 12 months of continued employment 
followed by a payment of 12 months of salary in lieu 
of notice. When the parties still had not reached agree-
ment after five months of negotiations, the employer 
offered Evans his job back so that he could work out 
the balance of his 24-month notice period. The 
employer also indicated that refusal to take the job back 
would be treated as just cause for dismissal. Evans 
refused the offer and sued for wrongful dismissal. The 
trial court agreed with Evans and awarded him 22 
months’ pay in lieu of notice totalling $100,000. The 
employer appealed. The Court of Appeal set aside the 
award, finding that Evans had not acted reasonably in 
refusing the former employer’s job offer.

Relevant Issue
Whether the employee failed to reasonably mitigate his 
damages when he refused to return to the job he was 
fired from.

Decision
In a majority decision, the Supreme Court held that 
Evans had failed to mitigate because his refusal was not 
reasonable in the circumstances. Whether a refusal 
is  reasonable depends on the particular facts of each 
case. The court found that “where the salary offered is 
the same, where the working conditions are not sub-
stantially different or the work demeaning, and where 
the personal relationships involved are not acrimoni-
ous,” the employee has a duty to accept the temporary 
work offered. Although an employee is not obliged to 
mitigate by returning to work in “an atmosphere of 
hostility, embarrassment or humiliation,” an objective 
standard will be used to evaluate this factor: would a 
reasonable person in the employee’s position perceive 
it that way? The majority decision noted that at one 
point in negotiations, Evans indicated that he was pre-
pared to return to work if certain conditions of his 
(including one that involved his wife’s employment) 
were met. In light of these findings, his refusal to 
resume work temporarily was not reasonable and con-
stituted a failure to mitigate.
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There was a single dissenting opinion from Justice Abella in this decision that is 
worth noting. Her Honour stated that requiring a dismissed employee to accept tem-
porary employment with the same employer that wrongfully dismissed him disregards 
the uniqueness of an employment contract as one of “personal service.” In her view, 
an employer can either offer working notice or provide pay in lieu of notice. What it 
cannot do is fire an employee and then, when negotiations fail, fire him again for 
failure to accept its subsequent offer to work out his notice period. In contrast, the 
majority decided that there is little practical difference between providing an employee 
with reasonable working notice of termination and terminating employment immedi-
ately but offering new employment for the same time period.

This decision represents a significant change in this area of the law. A dismissed 
employee’s obligation to mitigate wrongful dismissal damages now includes returning 
to work for the employer that dismissed them where it is “reasonable” to do so in light 
of the conditions set out in Evans—where the salary remains the same (or is compar-
able), the working conditions are not substantially different or the work demeaning, 
and the personal relationships involved are not acrimonious. In practice, meeting all of 
these conditions may be difficult; otherwise, the employer probably would have given 
working notice in the first place.

Duty of Constructively Dismissed Employees to 
Mitigate Damages
The duty to mitigate also applies in constructive dismissal situations where the 
employer makes a unilateral and fundamental change to the terms of the employment 
contract.

Traditionally, courts have held the view that employees who are constructively dis-
missed should not be required to mitigate their damages by continuing to work for an 
employer in a job that is inferior to the one from which they were constructively dis-
missed. However, the Ontario Court of Appeal in Mifsud v MacMillan Bathurst Inc68 
(and, more recently, the Supreme Court of Canada in the Evans case discussed above) 
has held that the duty to mitigate requires the constructively dismissed employee to 
continue working if:

 1. the salary offered in the new position is the same as in the former position;

 2. the working conditions are not substantially different or demeaning; and

 3. the relevant personal relationships are not acrimonious.

In its 2014 decision in Farwell v Citair, Inc (General Coach Canada),69 the Ontario 
Court of Appeal confirmed an additional requirement: where an employee rejects the 
“new” position, the employer must expressly re-offer it to them as a means of mitigat-
ing damages. Absent that step, an employer may not succeed in arguing a failure to 
mitigate.

Whether the duty to mitigate requires an employee to accept a new position 
offered by an employer depends on the circumstances of each case. Often the rela-
tionship between the parties has become hostile, or an employee would be humiliated 

68 1989 CanLII 260 (Ont CA), leave to appeal to SCC refused (1990), 68 DLR (4th) vii.

69 2014 ONCA 177.
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by accepting the new position; in these cases, the employee is not required to mitigate 
damages by accepting the new job. However, where the situation meets the criteria in 
Mifsud, an employee may be required to work through the reasonable notice period 
while looking for alternative employment. Moreover, the Supreme Court of Canada in 
Evans indicated that determining whether the workplace relationships are acrimonious 
or hostile is not purely a subjective matter. The test is what a “reasonable” person 
would feel in the circumstances.

Thus, an employee who is presented with significant changes in their employment 
contract faces a difficult legal dilemma and should seek expert legal advice. On the 
one hand, if the employee decides to continue working, they may be seen as condon-
ing the change. Although an employee is allowed a reasonable amount of time in a 
new position to determine whether it represents a fundamental breach of contract or 
to negotiate further change with the employer, if they remain on the job for more time 
than is reasonable, they will be seen as accepting the new terms of employment. In 
these circumstances, the employee cannot subsequently leave and claim constructive 
dismissal.

On the other hand, if an employee resigns and alleges constructive dismissal, but a 
court subsequently finds that the change was not sufficiently fundamental to consti-
tute constructive dismissal, as in Carnegie v Liberty Health,70 or that they should have 
stayed to mitigate his losses, the employee will be out of a job and unable to claim 
damages.

To avoid this result, an employee might advise the employer in writing, as the 
employee in Russo v Kerr71 did, that they do not accept the proposed changes and 
does not condone the constructive dismissal, but is staying on the job under the new 
terms in an attempt to mitigate their damages. However, this option is also potentially 
difficult, as it requires an employee to sue the employer while they are still employed. 
Probably because of the employee’s difficult position, constructive dismissal suits are 
relatively rare.72

The following two cases, Chandran v National Bank73 and Gillis v Sobeys Group 
Inc,74 illustrate some of these complexities and the difficult choices that constructive 
dismissal and the duty to mitigate can present to both employees and employers.

70 2003 CanLII 25428 (Ont Sup Ct J (Div Ct)).

71 2010 ONSC 6053.

72 Douglas Gilbert, Brian Burkett & Moira McCaskill, Canadian Labour and Employment Law for the US Practitioner 
(Washington, DC: Bureau of National Affairs, 2000) 158.

73 2011 ONSC 777, aff’d 2012 ONCA 205.

74 2011 NSSC 443.
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EMPLOYERS NEED TO PROCEED WITH CAUTION WHEN 
INSISTING ON EMPLOYEE TRANSFERS
Chandran v National Bank, 2011 ONSC 777, aff’d 2012 ONCA 205

Facts
Chandran, aged 45, was a senior bank manager who had 
received excellent performance reviews throughout his 18 
years at the employer bank. However, after the bank 
became aware of morale problems at Chandran’s branch, 
the human resources manager conducted one-on-one 
interviews with all 11 employees, 9 of whom complained 
about Chandran’s bullying behaviour. Unprompted, they 
said he made condescending remarks, shouted, and crit-
icized employees in front of others; two employees men-
tioned being so upset that they had considered seeking 
legal advice. The employer met with Chandran and told 
him about the general allegations. Chandran was shocked; 
he denied the allegations and asked for specific details so 
that he could better defend himself. The employer refused, 
believing Chandran had enough information to respond. 
A few days later, it issued a disciplinary letter advising him 
he was being transferred to one of two possible non- 
supervisory positions and stating that he would be ter-
minated for cause if there was any further bullying 
behaviour. Both of the positions reported to senior exec-
utives and had comparable pay for at least 14 months. 
The employer also told Chandran that he was still a valued 
employee and that either position would keep him on his 
career path to VP. One of the offered positions was man-
ager of business development/special projects (a new 
position); the other was manager of national accounts.

Chandran rejected both positions and sued the bank 
for constructive dismissal. The bank responded that both 
positions were comparable and that therefore he was 
not constructively dismissed. In the alternative, even if 
Chandran had been constructively dismissed, he had a 
duty to accept one of the positions during the reasonable 
notice period to mitigate his losses. The bank noted that 
it had been prepared to communicate the transfer in a 
manner that reflected positively on Chandran, so staying 
would not have been humiliating or demeaning.

Relevant Issues

 1. Whether the employee was constructively 
dismissed.

 2. If so, whether the employee had an obligation to 
take one of the offered positions as part of his 
duty to mitigate.

Decision
The trial court (upheld on appeal) sided with the employee: 
despite the employer’s assurances to the contrary, both 
transfers were demotions. The 14-month limit before sal-
ary re-evaluation, as well as the removal of supervisory 
responsibilities, undermined the bank’s contention that 
they were not. Moreover, the trial judge stated:

I find that any reasonable person in Mr. 
Chandran’s position being presented with the 
disciplinary letter concluding that he was guilty 
of serious misconduct, being removed from his 
position, and offered positions of lesser grades, 
where the supervisory duties were removed, 
would conclude that the essential terms and 
conditions of the employment contract were 
being substantially changed.75

The court also rejected the employer’s contention 
that Chandran should have taken one of the offered 
positions to mitigate his damages. Chandran had 
already lost trust in the employer because, without 
allowing him a chance to respond to specific allega-
tions, it had tried to force him to accept an inferior 
position. As a result, the employment relationship was 
too damaged to expect Chandran to remain with the 
employer. The trial court awarded Chandran 14 months’ 
reasonable notice damages, and the amount was 
upheld on appeal.76
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75 Chandran v National Bank, 2011 ONSC 777 at para 63.

76 Jeffrey R Smith, “Transfer of Bank Manager After Complaints Was Constructive Dismissal,” Canadian Employment 
Law Today (16 November 2011) 4.
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The employer’s legal obligation to protect its employees (Chandran’s subordinates) 
from workplace bullying did not relieve it of its common law duty related to construct-
ive dismissal. A key difficulty with the employer’s position in Chandran was its failure 
to properly investigate the serious misconduct it alleged, or to give, in the court’s view, 
the employee sufficient details so that he could know about and fully respond to the 
case against him. The employee was thereby unfairly burdened with a serious disciplin-
ary record, which undermined the employer’s arguments that there had not been a 
fundamental change to the employment contract or that the proposed transfer would 
not cause embarrassment or humiliation.77 Given the court’s reasoning in Chandran, it 
seems likely that in a situation with similar facts, but where the employer conducts a 
thorough investigation—including letting the employee know the specific allegations 
being made and providing an opportunity to respond—a different result would be 
reached.

The second case, Gillis v Sobeys Group Inc, highlights the dilemma an employee can 
face when her employer makes changes to her employment contract that she believes 
constitute constructive dismissal.

The outcome of cases alleging constructive dismissal is often difficult to predict and 
very fact-specific; small changes in conduct can alter outcomes. This decision arguably 
could have gone the other way, based on the Evans criteria: the offered position was 
at a lower salary, the employee had held the same position previously, and the 
employer introduced performance-related concerns into discussions about the new job 
offer. The judge’s acceptance of the employer’s position that performance issues 
played no part in its decision to restructure Gillis’s position was important because 
courts seem to give more latitude to job changes made to meet legitimate business 
needs than to those implemented, as in Chandran, in response to performance issues. 
Nonetheless, this remains a complex area of the law.

77 Whitten & Lublin Employment Lawyers, “Where Employee Discipline Crosses the Line,” WL Update (27 February 
2013), online: <http://www.toronto-employmentlawyer.com/wp-content/uploads/2013-03-employment  
-newsletter.pdf>.
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HIGH STAKES FOR EMPLOYEES IN CONSTRUCTIVE 
DISMISSAL CLAIMS
Gillis v Sobeys Group Inc, 2011 NSSC 443

Facts
Having worked for Sobeys, a large grocery chain, for 
over 28 years, Gillis was surprised when the VP of mar-
keting told her that her management position as food 
experience manager at head office was being eliminated 
as part of its general restructuring efforts. The employer 
offered her a choice of two jobs: assistant store man-
ager in a town 40 minutes away (Gillis had previously 
been a store manager), or demo coordinator at head 
office. While her vacation entitlements and benefits 
would remain the same, both jobs had lower salaries, 
especially the demo coordinator position. The employer 
offered a one-time lump-sum payment to cover the dif-
ference in salary in the first year, but Gillis still saw both 
jobs as demotions. She was also concerned about how 
the assistant manager hours would affect her childcare 
arrangements because her current babysitter could not 
extend her hours. Moreover, at the same meeting, the 
employer chose to bring forward some performance 
issues (among them, poor prioritizing and less-than- 
expected results for her program) that it had never pre-
viously raised. This upset Gillis even more.

Gillis ended up rejecting both jobs and suing the 
employer for constructive dismissal. The employer coun-
tered that there was no constructive dismissal because 
the assistant manager position (although admittedly not 
the demo coordinator position) was a lateral move: the 
pay was lower but, with the bonus, not a great deal 
lower; most assistant store managers became store 
managers within a relatively short period, which would 
make up the pay difference; and transfers between head 
office and stores were common and would not be seen 
as a demotion. Furthermore, even if the position was 
not comparable, Gillis should have accepted it during 
the reasonable notice period to mitigate her damages.

Relevant Issues

 1. Whether the employee had been constructively 
dismissed.

 2. If so, whether the employee should have taken 
the assistant manager position to mitigate her 
damages.

Decision
The court held for the employer. It found that the 
change was part of a restructuring driven by legitimate 
business needs and that therefore the assistant store 
manager position was not a demotion. It was a lateral 
move and a “reasonable person, in a similar fact situa-
tion, would have accepted the assistant store manager 
position” because it did not represent a substantial 
change in the essential terms of the employment con-
tract. The income was only slightly lower, Gillis would 
receive an equalizing lump-sum payment for a year after 
the transfer, and it would most probably have led to a 
store manager position within a short period of time. 
Moreover, it was common for Sobeys to accommodate 
childcare needs and, as a former store manager, Gillis 
was well aware of this. Although the court commented 
that Sobeys used poor judgment in raising the perform-
ance issues at such a critical time, it did not excuse 
Gillis’s refusal of that position, nor did it make the new 
position demeaning or humiliating. Gillis’s response was 
emotional rather than pragmatic.

The court similarly applied an objective standard in 
finding that even if Gillis had been constructively dis-
missed, her lawsuit could not succeed because she failed 
to mitigate her damages by taking the assistant manager 
position during the reasonable notice period.78
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78 Lancaster House, “Employee’s Refusal to Accept New Position with Company Amounted to Resignation, Judge 
Rules,” Wrongful Dismissal and Employment Law eNewsletter (2012) 300.
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Effect of Income Earned as a Result of 
Mitigation on Damages
In general, income earned during a notice period will be deducted from damages that 
may be awarded in wrongful dismissal proceedings. As previously stated, the require-
ment to deduct income earned does not apply to income earned during the statutory 
notice period or if a contract of employment specifically provides for a term of notice. 
Benefits received from employment insurance are not deductible from damages.79 In 
2017, the Court of Appeal for Ontario in Brake v PJ-M2R Restaurant Inc80 further 
clarified the issue of the treatment income earned as a result of mitigation efforts, 
stating that income earned under the following circumstances is not to be deducted:

 1. income earned during the statutory notice period;

 2. income earned from employment that was, at one point, simultaneous 
with income earned from the terminating employer, as long as that employer 
permitted such simultaneous employment; and

 3. income earned from new employment that is far inferior to the employee’s 
previous employment, if it was accepted out of necessity.81

Separation Packages
Most employers are aware of their statutory and common law obligations when dis-
missing an employee and may offer a “separation” or severance package to avoid a 
potential lawsuit. An employee who has been presented with a separation package 
may consult a paralegal to determine whether it is a “good” offer. In order to make 
that assessment, the paralegal must: (1) determine the person’s entitlements under the 
ESA, and (2) evaluate what the person might be awarded at common law based on 
the factors discussed above.

There are different ways that an employer may structure a package. One option is 
a lump sum that reflects both minimum employment standards and common law 
notice requirements. Employees who are adept at managing their finances and believe 
they will secure new employment relatively quickly may prefer a lump sum. Alterna-
tively, an employer may continue an employee’s salary and benefits during the statu-
tory notice period and what the employer considers to be a reasonable notice period 
at common law. Employees who are uncertain about their prospects for re-employ-
ment or are better able to manage their personal finances based on regular “pay-
cheques” may prefer this option; however, if periodic payments are offered, the 
severance package will likely contain a provision ending payments (other than the 
termination and severance pay to which an employee is legally entitled under the ESA) 
as soon as the employee secures new employment.

79 Brake v PJ-M2R Restaurant Inc, 2017 ONCA 402 at para 101.

80 Ibid.

81 Andrew Monkhouse, “The Ontario Court of Appeal Clarifies the Law on Mitigation,” CanLII Connects, online: 
<http://canliiconnects.org/en/summaries/46138>.

268  EMPLOYMENT LAW FOR PARALEGALS

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.

http://www.canlii.org/en/on/onca/doc/2017/2017onca402/2017onca402.html
http://canliiconnects.org/en/summaries/46138


However the payments are made, employers are required to continue benefit 
coverage throughout the statutory notice period. (In fact, as discussed in Chapter 4, a 
termination clause that does not expressly require the employer to maintain benefit 
coverage during the statutory notice period is unenforceable.)

In addition to salary and benefits, employees are entitled to receive any compensation 
or remuneration they would have received had they worked throughout the reasonable 
notice period. As discussed above, this can include bonus payments (where they are 
integral to the employee’s compensation package and not discretionary), commissions 
(those the employee probably would have earned), stock options/equity compensation 
and pension plan contributions (based on the plans’ provisions), and other benefits such 
as a company car (if personal use was allowed) or club memberships.82

Employees who are entitled to statutory termination and severance pay under the 
ESA cannot be required to sign a release before receiving their minimum statutory 
entitlements. If such a release is signed, a court will not enforce it. However, an 
employer may withhold payments that relate to the common law reasonable notice 
period until the employee has signed a full and final release in which they give up any 
common law claims they may have against their employer relating to the termination 
in exchange for the monetary settlement.

Wrongful Dismissal Proceedings
A dismissed employee has two years from the date of dismissal to bring an action for 
wrongful dismissal. In Ontario, wrongful dismissal claims for $25,000 or less may be 
heard in Small Claims Court, where paralegals are permitted to appear. The adjudica-
tion process is quicker, simpler, and less costly than the process in the Superior Court 
of Justice, where claims in excess of $25,000 are heard. A paralegal must consider the 
circumstances of the employee’s employment and termination and, based on an 
assessment of the Bardal factors and other criteria, determine whether a claim can 
proceed in Small Claims Court or should be pursued in the higher court.

Starting Proceedings in Small Claims Court
Claims in Small Claims Court are commenced by way of a plaintiff’s claim (in the 
Superior Court of Justice the document is called a statement of claim). This document 
sets out the key elements of the claim and the damages sought. The Small Claims 
Court rules require the action to be commenced in the territorial division in which the 
cause of action arose or in which the defendant resides or carries on business.83 The 
claim must contain the following information in concise and non-technical language:

 1. the full names of the parties to the proceeding and, if relevant, the capacity 
in which they sue or are sued;

 2. the nature of the claim, with reasonable certainty and detail, including the 
date, place, and nature of the occurrences on which the claim is based;

 3. the amount of the claim and the relief requested;

82 Craig Stehr, “Severance Pay Key Issue in Terminations,” Canadian HR Reporter (13 August 2012) 20.

83 Rules of the Small Claims Court, O Reg 258/98, r 6.01.
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 4. the name, address, telephone number, and Law Society of Ontario licensee 
number of the plaintiff’s representative;

 5. the address where the plaintiff believes the defendant may be served; and

 6. if the claim is based on any documents, such as an employment contract or 
letter of termination, a copy of the document must be attached to the 
claim.84

A sample plaintiff’s claim is found in Appendix 8.1. It sets out the names of the 
parties, the details of the position, the circumstances surrounding the termination of 
employment, an allegation that the termination was wrongful, and the damages the 
plaintiff is seeking. The sample claim also contains paragraphs supporting a claim for 
moral damages.

When preparing a claim, paralegals should consider the evidence that their client 
provides to support the allegation of wrongful dismissal and the assessment of dam-
ages. Employment contracts or letters, pay stubs (indicating remuneration and bene-
fits), a letter of termination, or an email relating to the termination will all help the 
paralegal calculate a client’s full compensation package. Paralegals should keep the 
Bardal factors in mind when drafting the claim, as well as any applicable secondary 
factors such as inducement, and should consider any other claims that may exist, such 
as intentional infliction of mental suffering, intimidation, or harassment. Paralegals 
should not, however, make claims that cannot be supported at trial.

The importance of accuracy in drafting a claim was exemplified in Martyn v Exel 
Canada, where a wrongful dismissal claim was completely struck out due to errors in 
the pleading that could not be fixed by way of amendment or particulars. First, it 
failed to plead facts that supported a claim for punitive damages or mental distress. In 
addition, the claim alleged defamation but failed to allege the elements of the tort and 
did not claim damages for defamation. Lastly, the claim included legal terms without 
proper meaning. The court concluded:

I could strike individual paragraphs of the statement of claim and give her an 
opportunity to amend. I could also order the plaintiff to provide particulars. Rather 
than take either of these courses, I am ordering that the statement of claim be 
struck in its entirety.85

Next Steps
Once the plaintiff’s claim is issued, it must be served on the employer within six 
months. An affidavit of service should be prepared immediately following service on 
the defendant by the person who effected service. Defendants have 20 days from the 
date of service to find a defence.86 The date should be carefully diarized. If a defendant 
does not file a defence within the specified time, the paralegal should prepare the 
relevant documentation to note the defendant in default. This prevents the employer 
from filing a defence or receiving notice of any further proceedings in the matter.87

84 Ibid, r 7.01(2).

85 Martyn v Exel Canada, 2013 ONSC 1369 at para 13.

86 Rules of the Small Claims Court, r 9.01.

87 Ibid, r 11.01.

particulars
additional information 

or details supporting an 
allegation made in a claim
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Damages for wrongful dismissal are referred to as unliquidated damages. Small 
Claims Court rules provide for two methods of assessing unliquidated damages: (1) a 
motion in writing for an assessment of damages, or (2) an assessment hearing.88 In 
either case, specific forms must be completed and submitted to the court, and docu-
mentary evidence is required to support the amount of damages requested. Given that 
the assessment of damages in wrongful dismissal proceedings rely on legal precedent 
and not strictly evidence, it is recommended that a hearing be requested so that sub-
missions can be made regarding the appropriate length of notice and the factors to be 
taken into account in fixing the monetary award.

If an employer serves a defence within the time period allowed, the Small Claims 
Court must schedule a settlement conference to be held within 90 days after the 
defence has been filed.89 The purposes of a settlement conference are to resolve or 
narrow the issues in dispute, expedite the disposition of the action, encourage settle-
ment, assist the parties in effective preparation for trial, and provide full disclosure 
between the parties of the relevant facts and evidence. The Small Claims Court rules 
require that parties attend the conference prepared to discuss the matters in dispute 
openly and frankly, have copies of documents to be relied on at trial as well as a wit-
ness list, and have the authority to settle (or have telephone access to a person with 
that authority). The court may award costs against a party that fails to attend a settle-
ment conference adequately prepared.

If the action is not resolved at or following the settlement conference, a trial date 
must be requested within 30 days after the conference.90 The Small Claims Court 
website provides helpful resources on the practice and procedure before the court and 
courtroom etiquette.91 Licensed paralegals must also be mindful of their obligations as 
officers of the court pursuant to the Paralegal Rules of Conduct and Paralegal Profes-
sional Conduct Guidelines of the Law Society of Ontario during the course of their 
retainer.92

Judgments of the Ontario Small Claims Court for claims in excess of $2,500 may be 
appealed within 30 days to the Divisional Court.93 Paralegals are not permitted to 
represent parties in Divisional Court.

88 Ibid, r 11.03.

89 Ibid, r 13.01.

90 Ibid, r 13.07.

91 Online: <http://www.ontariocourts.ca/scj/small-claims-court>.

92 Online: <https://lso.ca/about-lso/legislation-rules/paralegal-rules-of-conduct>.

93 Small Claims Court Jurisdiction and Appeal Limit, O Reg 626/00.

unliquidated damages
general damages that 
require an assessment 
by the court based on 
evidence and precedent

CHAPTER 8 DISMISSAL WITHOUT CAUSE  271

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.

http://www.ontariocourts.ca/scj/small-claims-court
https://lso.ca/about-lso/legislation-rules/paralegal-rules-of-conduct


FURTHER READING
David Doorey, “Cuba v. Global Egg Corp: When Should a 

Release Signed by an Employee Bar a Legal Proceeding 
Against an Employer?” Law of Work (13 June 2011), 
online: <http://development.lawofwork.ca/?p=3422>.

David Doorey, The Law of Work: Common Law and the 
Regulation of Work (Toronto: Emond, 2016).

Horner v 897469 Ontario Inc, 2018 ONSC 121.

Howard A Levitt, Dismissal and Employment Law Digest 
(Toronto: Canada Law Book, 2018).

Lior Samfiru & Lia Moody, Termination of Employment 
(Toronto: Emond, 2018).

Thomson Reuters Canada, “Employee Constructed Own 
Dismissal: Board,” Canadian Employment Law Today (8 
February 2012) 1.

RELATED WEBSITE
https://www.attorneygeneral.jus.gov.on.ca/english/courts/

scc/index.php

KEY TERMS
aggravated damages, 251

duty to mitigate, 260

inducement, 240

mitigate, 247

particulars, 270

punitive damages, 251

unliquidated damages, 271

REVIEW QUESTIONS
 1. What makes a dismissal “wrongful”?

 2. What are the factors that a court considers in 
determining reasonable notice when an employer 
dismisses an employee without cause?

 3. In quantifying the damages that may be awarded to 
an employee suing for wrongful dismissal, what items 
will a court take into consideration?

 4. What does the term “constructive dismissal” mean? 
Describe some situations that may result in a finding 
of constructive dismissal.

 5. Discuss the legal dilemma of an employee whose 
employer makes a significant change in the terms of 
employment without providing reasonable advance 
notice.

DISCUSSION QUESTIONS
 1. Suzanne owns a small restaurant. Robert, the 

restaurant’s chef, is an excellent cook, but he is very 
temperamental; he becomes angry and abusive with 
the other kitchen staff and waiters over the slightest 
mistake. It has reached the point that many staff 
members dread working with him. Suzanne has 
spoken to Robert about this issue many times over the 
years, but if anything it is getting worse. Robert simply 
tells her that he cannot tolerate “incompetence” 
among the staff and that shouting and yelling at 
them is just his way of coping with stress. Suzanne 
has decided that enough is enough—she is going to 
terminate Robert’s employment. (Robert is 39 years 
old and has worked for the restaurant for seven and 
a half years. He earns $1,000 per week, including 

vacation pay. The restaurant’s annual payroll is 
$850,000.)

Answer the following questions related to this fact 
situation.

 a. Under Ontario’s employment standards 
legislation, how many weeks’ notice, or pay 
in lieu of notice, is owing to someone with 
Robert’s length of service who is terminated?

 b. Is it possible that Suzanne’s restaurant could 
be liable to Robert for statutory severance 
pay in these circumstances? Explain your 
answer.

 c. In your opinion, is it likely that a court would 
find that Suzanne had just cause under 
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the common law to terminate Robert’s 
employment? Explain your answer.

 d. Suzanne wants to avoid a lawsuit, so she 
decides that she will offer Robert a package. 
In your opinion, what would be a reasonable 
offer in these circumstances? Explain your 
answer by identifying at least three factors 
that a court takes into consideration in 
determining the appropriate amount of 
reasonable notice of termination (or pay in 
lieu) required under the common law.

 2. In the Supreme Court of Canada decision of Evans v 
Teamsters Local Union No 31, the majority held that 
the duty to mitigate wrongful dismissal damages may, 
under certain circumstances, require an employee to 
return to their former job to work out the remainder 
of the notice period. However, there was a strong 
dissenting opinion in that decision by Justice Abella. 
Discuss which opinion you find most compelling and 
explain the reasons for your view.

 3. Hussain, a 66-year-old lab technician with 36 years’ 
service, was dismissed without cause. Assuming 
Hussain does not have an employment contract with 
an enforceable termination provision, what would be 
the amount of reasonable notice damages he would 
be entitled to receive? Support your answer.

 4. Ramond, aged 46, was a chartering manager with a 
shipping company. His contract stipulated that he was 
to be paid $7,000 per month, paid semi-monthly. His 
employer was frequently late in paying him: his first 
paycheque was three days late and the next two were 
paid on time, but the next five were all three to four 
weeks late. This put Ramond in a difficult position 
with his landlord, and, because it happened around 
Christmas time, he was unable to buy gifts for his 
family. When he questioned his employer about the 
situation, the employer provided unhelpful responses, 
saying the delays related to problems with an offshore 
account. In January, Ramond resigned and sued the 
employer for constructive dismissal. Do you think his 
claim would be successful?

 5. Tamara was an administrative assistant at a 
security services company. She worked for both 
the information technology and the human 
resources departments at head office. Pursuant to 
a restructuring of the business, Tamara’s IT support 
duties were largely removed, and she lost the right to 
a bonus, although her salary was increased to reflect 
the amount lost (around $1,300). Her reporting 
relationship also changed: she was now reporting to 
a lower-level HR professional rather than to the IT and 
HR managers. Several months later, Tamara resigned 
and sued the employer for constructive dismissal. 
Do you think she would be successful? Support your 
answer.

 6. Ethan was 48 years old and had worked for Happy 
Hardware for 18 years as a supervisor when a 
sexual harassment complaint was lodged against 
him. One of the complainants was the daughter 
of his manager, Stephan. When he heard about 
the complaint, Stephan arranged for a friend and 
colleague, Kyle, to conduct the investigation. Kyle 
met with Ethan to advise him that he was doing an 
investigation, but he refused to tell Ethan what he 
was alleged to have done. Kyle simply said, “You 
know what you did.” At one point, Ethan told Kyle 
he thought someone might be out to get him; 
however, this allegation was never pursued, and the 
complainants were never questioned about their 
motives. Within a week, Ethan was suspended, 
escorted from the workplace, and dismissed for 
cause. Ethan sued for wrongful dismissal and other 
damages. At the trial (by a jury), the jury heard 
evidence that one of the complainants had been 
overheard to say that she would “get even” with 
Ethan for having her transferred. On the basis 
of this and other evidence, the jury found that 
the complainants lacked credibility and that the 
employer had acted in bad faith in its investigation. 
The jury awarded Ethan 24 months’ reasonable 
notice damages, aggravated damages of $200,000 
(although no evidence of mental distress losses were 
put forward), and punitive damages of $300,000.

 a. Do you agree that the employer acted in bad 
faith? Support your answer.

 b. Do you think a court of appeal would 
support the award of damages?
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APPENDIX 8.1 A SAMPLE WRONGFUL DISMISSAL CLAIM

SCR 7.01-7A (November 1, 2016) CSD Continued on next page 
 

ONTARIO  
Superior Court of Justice Plaintiff’s Claim 

Seal 

Form 7A Ont. Reg. No.: 258/98 

Brampton        
Small Claims Court   Claim No. 

7755 Hurontario Street 
Brampton, Ontario L6W 4T6 

 
 

 
 

Address   

905-456-4700  
Phone number  

Plaintiff No. 1  Additional plaintiff(s) listed on attached Form 1A.  Under 18 years of age. 
Last name, or name of company 
 

Flintstone 
First name  Second name  Also known as 
 

Wilma             
Address (street number, apt., unit) 
 

1234 Main Street 
City/Town  Province Phone no.  
 

Brampton Ontario 905-555-1212 
Postal code Fax no.  
 

L1L 2M2       
Representative  LSUC #  
 

Jones and Anderson Paralegals LLP Attn:  Jane Jones 12345 
Address (street number, apt., unit) 
 

1000 South Street 
City/Town  Province Phone no. 
 

Brampton  Ontario 905-555-1313 
Postal code Fax no. 
 

L2L 3M3       

Defendant No. 1  Additional defendant(s) listed on attached Form 1A.  Under 18 years of age. 
Last name, or name of company 
 

Slate Company Ltd. 
First name Second name Also known as 
 

                  
Address (street number, apt., unit) 
 

200 Northwest Avenue 
City/Town Province Phone no. 
 

Brampton Ontario 905-555-1414 
Postal code Fax no. 
 

L3L 4M4       
Representative LSUC # 
 

            
Address (street number, apt., unit) 
 

      
City/Town Province Phone no. 
 

                  
Postal code Fax no. 
 

            

Les formules des tribunaux sont affichées en anglais et en français sur le site 
www.ontariocourtforms.on.ca. Visitez ce site pour des renseignements sur des 
formats accessibles. 
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SCR 7.01-7A (November 1, 2016) CSD Continued on next page 
 

FORM 7A PAGE 2       
  Claim No. 

REASONS FOR CLAIM AND DETAILS 
Explain what happened, including where and when. Then explain how much money you are claiming or what 
goods you want returned.  

If you are relying on any documents, you MUST attach copies to the claim. If evidence is lost or unavailable, you 
MUST explain why it is not attached. 

What happened? 
Where? 
When? 
 

 

See Schedule A attached and forming part of this claim. 
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For information on accessibility of court services for  
people with disability-related needs, contact:  

Telephone:  416-326-2220 / 1-800-518-7901    TTY:  416-326-4012 / 1-877-425-0575 
SCR 7.01-7A (November 1, 2016) CSD  
 

FORM 7A PAGE 3       
  

Claim No. 

 
 

      

How much? $ $25,000.00  
 (Principal amount claimed)  

 ADDITIONAL PAGES ARE ATTACHED BECAUSE MORE ROOM WAS NEEDED. 

The plaintiff also claims pre-judgment interest from July 18, 2017 under: 
 (Date)  

(Check only 
one box) 

 the Courts of Justice Act 
 an agreement at the rate of       % per year 

and post-judgment interest, and court costs. 

Prepared on: September 1 , 20 17   
     (Signature of plaintiff or representative) 

Issued on:       , 20      
     (Signature of clerk) 

CAUTION TO 
DEFENDANT: 

IF YOU DO NOT FILE A DEFENCE (Form 9A) and an Affidavit of Service (Form 8A) with 
the court within twenty (20) calendar days after you have been served with this Plaintiff’s 
Claim, judgment may be obtained without notice and enforced against you. Forms and self-
help materials are available at the Small Claims Court and on the following website: 
www.ontariocourtforms.on.ca. 

CAUTION TO 
PARTIES: 

Unless the court orders or the rules provide otherwise, THIS ACTION WILL BE 
AUTOMATICALLY DISMISSED if it has not been disposed of by order or otherwise two (2) 
years after it was commenced and a trial date or assessment under subrule 11.03(2) has 
not been requested. 
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Schedule	“A”	

1. The	Plaintiff	claims:	

(a) Damages	 for	 breach	 of	 contract	 and	 wrongful	 dismissal	 in	 the	 sum	 of	

$17,000.00,	or	such	other	amount	as	may	be	proven	at	trial	representing	what	

the	Plaintiff	would	have	earned	over	the	reasonable	notice	period;	

(b) Damages	 in	 an	 amount	 to	 be	 proven	 representing	 the	 benefits	 the	Plaintiff	

would	have	received	 from	the	Defendant	over	 the	course	of	 the	reasonable	

notice	 period,	 including,	 but	 not	 limited	 to,	 bonus,	 medical,	 dental,	 life	

insurance,	accidental	death	and	dismemberment,	and	disability	benefits;	

(c) Reimbursement	for	all	expenses	the	plaintiff	incurs	in	an	effort	to	mitigate	the	

damages	 arising	 from	 the	 loss	 of	 her	 employment,	 in	 an	 amount	 to	 be	

determined	at	trial;	

(d) Moral	damages	or,	alternatively,	damages	for	mental	distress	in	the	amount	of	

$5,000.00;	

(e) Prejudgment	 interest	 and	 postjudgment	 interest	 pursuant	 to	 the	 Courts	 of	

Justice	Act,	RSO	1990,	c	C43,	as	amended;	

(f) Her	costs	of	this	action;	and	

(g) Such	further	and	other	relief	as	to	this	Honourable	Court	may	deem	just.	

2. The	Plaintiff,	Wilma	Flintstone	(“Wilma”)	is	an	individual	who	resides	in	the	City	of	

Brampton,	in	the	Province	of	Ontario.	At	the	time	of	the	termination,	Wilma	was	40	

years	old.		

3. The	Defendant,	Slate	Company	Ltd	(Slate	Company),	is	a	corporation	carrying	on	the	

business	of	a	quarry	with	offices	in	Brampton,	Ontario.	

4. On	or	about	May	4,	2013,	Wilma	submitted	an	application	for	employment	to	Slate	

Company	 in	 response	 to	 an	 advertisement	 posted	 online	 for	 the	 position	 of	

Administrative	Assistant.	
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5. On	May	15,	2013,	the	owner	of	the	Slate	Company,	Stanley	Slate,	invited	Wilma	for	an	

interview.	 During	 the	 interview,	 Mr	 Slate	 verbally	 offered	 Wilma	 the	 position	 of	

Administrative	Assistant.	Mr	Slate	informed	Wilma	that	a	letter	would	be	sent	to	her	

containing	detailed	terms	of	employment.	

Terms	of	Employment	

6. On	May	20,	2013,	Wilma	received	a	letter	from	Mr	Slate	on	behalf	of	Slate	Company	

offering	her	the	position	of	Administrative	Assistant	with	an	annual	salary	of	$47,000	

per	year,	health	and	dental	benefits,	life	insurance	and	long-term	disability	paid	for	

entirely	by	the	company,	participation	in	discretionary	company	bonuses,	and	two	

weeks	of	vacation	per	year,	increasing	to	three	weeks	after	five	years	of	service.	

7. The	written	offer	of	employment	contained	no	provisions	regarding	the	amount	of	

notice	Wilma	would	receive	in	the	event	her	employment	with	Slate	Company	was	

terminated.	

8. Wilma	signed	the	letter	and	returned	it	to	Mr	Slate	as	requested.	A	copy	of	the	letter	

is	attached	as	Appendix	“A.”	

9. On	or	about	May	23,	2013,	Wilma	commenced	employment	with	the	Slate	Company	

as	 an	 Administrative	 Assistant.	 As	 part	 of	 her	 duties,	 Wilma	 was	 responsible	 for	

managing	all	aspects	of	the	office,	including	emails,	filing,	correspondence,	and	even	

provided	bookkeeping	services.	

10. It	was	an	express	or	implied	term	of	Wilma’s	employment	that	in	the	event	that	her	

employment	 was	 terminated	 without	 cause,	 she	 would	 be	 entitled	 to	 reasonable	

notice	of	termination	or	pay	in	lieu	of	notice.	

11. It	was	further	an	implied	term	of	Wilma’s	employment	that	she	would	be	treated	in	

good	faith	in	the	administration	of	her	contract	of	employment,	and	in	the	manner	of	

termination.		
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The	Termination	

12. On	July	11,	2017,	Slate	Company	terminated	Wilma’s	employment	on	a	without-cause	

basis	but	did	not	provide	a	reason.	Slate	Company	only	provided	her	entitlements	

under	 the	 ESA,	 namely	 4	weeks’	 pay	 in	 lieu	 of	 notice.	 Slate	 Company	 terminated	

Wilma’s	benefits	and	calculated	her	vacation	pay	as	of	July	11,	2017.	A	copy	of	the	

termination	letter	is	attached	as	Appendix	“B.”	

13. At	the	time	of	the	termination,	Wilma’s	compensation	included:		

a. an	annual	salary	of	$50,000.00	per	year;		

b. benefits	estimated	to	be	worth	$2,400.00	per	year,	including	health	and	dental	

benefits,	life	insurance,	and	long-term	disability;	

c. two	weeks’	annual	vacation	entitlement;	and		

d. participation	in	the	Slate	Company’s	discretionary	bonus	program.		

14. Over	the	course	of	her	employment,	Wilma	performed	her	duties	diligently,	in	good	

faith,	and	to	the	best	of	her	ability.	Wilma	consistently	proved	herself	to	be	a	valuable	

and	reliable	employee,	who	contributed	to	the	success	of	the	Slate	Company.			

15. Wilma	states	that	the	amounts	that	Slate	Company	offered	at	the	time	of	her	without-

cause	 termination	 do	 not	 constitute	 reasonable	 pay	 in	 lieu	 of	 notice,	 considering	

factors	including,	but	not	limited	to:	

a. Wilma’s	four	years	of	service;	

b. Wilma’s	all-encompassing	position	as	an	administrative	assistant;		

c. that	Wilma	was	40	years	of	age	at	the	time	of	the	termination;	and	

d. the	 inherent	 difficulty	 in	 finding	 comparable	 employment	 in	 light	 of	 the	

compensation,	benefits,	and	 level	of	 responsibility	 that	Wilma	enjoyed	with	

the	Slate	Company.			
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Damages	

16. As	a	consequence	of	her	wrongful	dismissal,	Wilma	has	suffered	damages	and	claims	

entitlement	to	no	less	than	four	months	of	pay	in	lieu	of	notice	including	four	months’	

loss	of	the	ability	to	continue	to	participate	in	the	Slate	Company’s	medical	and	dental	

plan.	The	monthly	premium	cost	for	those	benefits	is	approximately	$300.00	a	month.	

Such	damages	are	equivalent	to	the	total	remuneration	including	benefits	that	Wilma	

would	have	earned	during	the	applicable	notice	period.	Accordingly,	Wilma	claims	

these	damages	from	the	Slate	Company.		

17. With	 respect	 to	 the	 company	bonus,	Wilma	 states	 that	 she	 received	 the	 following	

amounts	 in	 each	 year	 of	 her	 employment:	 2013—$2,500;	 2014—$3,500;	 2015—

$3,750;	and	2016—$4,200.	Wilma	pleads	entitlement	to	the	bonus	payment	that	she	

would	have	received	in	2017	but	for	the	wrongful	dismissal.		

18. Wilma	further	pleads	that	she	is	entitled	to	accrued	vacation	pay,	as	well	as	vacation	

pay	during	the	reasonable	notice	period.		

19. In	addition,	Wilma	states	that	Slate	Company	breached	its	duty	to	act	in	good	faith	

with	respect	to	its	conduct	leading	up	to	and	at	the	time	of	the	wrongful	termination.	

In	particular,	Slate	Company,	inter	alia:		

a. failed	to	provide	adequate	reasons	for	the	termination;	

b. terminated	her	during	working	hours,	such	that	her	co-workers	would	have	

been	aware	of	her	termination;	and	

c. hugged	Wilma	during	the	termination	meeting,	even	though	Wilma	specifically	

advised	that	she	did	not	wish	to	be	hugged.	

	

20. Due	to	the	wrongful	termination	and	the	abrupt,	insensitive,	and	shocking	manner	in	

which	her	employment	was	terminated,	Wilma	has	suffered	mental	distress,	severe	

insomnia,	 emotional	 upset,	 anxiety,	 low	 motivation,	 poor	 concentration,	 panic	

attacks,	 humiliation,	 vexation,	 embarrassment,	 depression,	 low	mood	 and	 energy,	

and	inability	to	properly	sleep,	eat,	or	concentrate.	

	 	

280  EMPLOYMENT LAW FOR PARALEGALS

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.



21. Wilma’s	 medical	 condition	 resulting	 from	 Slate	 Company’s	 actions,	 omissions,	 or	

negligence	rendered	Wilma	unable	to	work	for	a	period	of	15	months.		

22. Slate	Company	knew	or	ought	to	have	known	that	the	manner	of	termination	would	

lead	to	Wilma	suffering	from	severe	mental	and	emotional	distress.	

23. Given	 the	 foregoing,	 Slate	 Company	 is	 liable	 for	 moral	 damages,	 or	 damages	 for	

mental	distress.	

24. Wilma	 diligently	 sought	 to	 mitigate	 her	 damages	 by	 searching	 for	 alternate	

comparable	 employment.	 As	 of	 the	 date	 herein,	 Wilma	 has	 incurred	 expenses	 of	

$1,200.	 Further	 expenses	 that	 she	will	 continue	 to	 incur	 in	 her	 job	 search	will	 be	

particularized	 before	 trial,	 for	 which	 she	 is	 entitled	 to	 compensation	 from	 Slate	

Company.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Prepared, with thanks, by:  

Christine Krueger | Lawyer & Human Resources Advisor 
905.486.1997 | ckrueger@hrlawyers.ca | hrlawyers.ca 
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Appendix	“A”	
	

SLATE COMPANY LTD 
200 Northwest Avenue 

Brampton, Ontario L3L 4M4 
 

May	20,	2013	
	
Wilma	Flintstone	
1234	Main	Street	
Brampton,	Ontario	L1L	2M2	
	
Dear	Ms	Flintstone:	
	
Re:	 	 Offer	of	Employment—Administrative	Assistant	
	
Further	to	our	meeting	of	May	15,	2013,	I	am	pleased	to	offer	you	the	position	of	
Administrative	Assistant	at	our	office	at	200	Northwest	Avenue	in	Brampton	on	the	
following	terms:	

	

a. annual	salary:	$47,000	subject	to	regular	increases	in	accordance	with	our	
performance	review	policy;	

b. enrollment	in	the	company	health	and	dental	benefits,	life	insurance,	and	long-
term	disability	following	three	months	of	employment	in	accordance	with	the	
terms	of	the	applicable	policies;	

c. participation	in	the	company	discretionary	bonus	program	following	three	
months	of	employment;	and	

d. two	weeks	of	vacation	per	year	following	the	first	full	year	of	employment.	

If	you	are	in	agreement	with	these	terms,	please	sign	the	duplicate	copy	of	this	letter	below	
and	return	it	to	my	attention	as	soon	as	possible.	

We	look	forward	to	having	you	join	us	at	Slate	Company	Ltd.	

Yours	truly,	

Stanley Slate	

Stanley	Slate	

	

I	have	read	and	agree	with	the	terms	of	employment	set	out	above.	

	

___Wilma Flintstone________________	_____May	22,	2013_________________________	

282  EMPLOYMENT LAW FOR PARALEGALS

This excerpt is for review purposes only and may not be shared, reproduced, 
or distributed, to any person or entity, without the written permission of the publisher. 

Copyright 2018 Emond Montgomery Publications.



Appendix	“B”	

SLATE COMPANY LTD 
200 Northwest Avenue 

Brampton, Ontario L3L 4M4 

	

PERSONAL	&	CONFIDENTIAL	

July	11,	2017	

Wilma	Flintstone	
1234	Main	Street	
Brampton,	Ontario	L1L	2M2	

Dear	Wilma:	

Re:	 Termination	of	Employment	

With	the	greatest	regret,	we	hereby	advise	you	that	we	are	terminating	your	employment	
as	Administrative	Assistant	with	Slate	Company	Ltd	effective	immediately.	A	deposit	
representing	four	weeks’	pay	less	statutory	deductions	together	with	all	outstanding	wages	
owed	will	be	made	to	your	account	within	seven	days	of	today’s	date	in	accordance	with	
the	Ontario	Employment	Standards	Act,	2000.	
	
We	thank	you	for	your	devotion	and	support	throughout	your	time	with	us	and	wish	you	
the	best	as	you	move	forward.	
	
Yours	truly,	
	
Stanley Slate 
	
Stanley	Slate	
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